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Note from the Editorial Board

P

rofessor Stephen Livingstone made a huge and special contribution to the Northern
Ireland Legal Quarterly. To commemorate, celebrate and give thanks for Professor
Livingstone’s contribution, here, for the first time, we collect several of his main articles
from our journal. The publication of this special issue is timed to occur with the 2019
Livingstone Lecture, which will take place on Thursday 21 November 2019, School of Law,
Queen’s University Belfast. We are particularly grateful to Professor John Morison and
Professor Kieran McEvoy, two of Professor Livingstone’s former colleagues, for their guest
editorship of this special issue and for their introduction to it.
The special issue is available open access from now and in perpetuity. We have sought
to preserve each individual article in its original format. We hope this special issue, laden
with memories, history, and legal commentary that continue to resonate and shape
current thinking, will become a key reference point in itself for future scholarship. The
special issue serves to remind us of the scope and influence of Professor Livingstone’s
scholarship, and to extend its reach far into the future.
Dr Mark Flear, Chief Editor, on behalf of the Editorial Board
19 November 2019
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Introduction to the special issue of
Collected Contributions of Professor Stephen
Livingstone to the Northern Ireland Legal
Quarterly
JOHN MORISON
AND

KIERAN MCEVOY

I

Queen’s University Belfast

t is a great pleasure and an honour for us to write these words of introduction to this
special issue of the NILQ, collecting together some of our friend Stephen Livingstone’s
writing for this journal. Of course, the essays here represent only a small fraction of the
very important work that Stephen carried out during his all too short time as one of the
brightest stars of Queen’s University Belfast, which is home to the NILQ. They do,
however, give a flavour of Stephen’s interests and the formidable powers of analysis and
critique that he was able to bring to bear on some of the range of issues that occupied him.
The essays here are focused mainly on human rights issues. This was one – but by no means
the only – focus of Stephen’s interests.
As both an activist and a scholar, Stephen was engaged with big questions of human
rights, around how they might be used to protect the most vulnerable citizens, including
prisoners, as well as the application of rights to the particular circumstances of the local
jurisdiction and the fall-out from the conflict there. His work, however, expanded beyond
these issues to constitutional law more generally, as well as legal theory and, in particular,
the contribution of the American ‘legal realist school’, including his great hero Felix
Cohen. Nevertheless, the work here does allow us to see something of the intellectual
landscape that Stephen inhabited and, of course, reinforces that he was an enthusiastic,
if not always uncritical, supporter of the work of the School of Law at Queen’s
University Belfast, including its house journal.
The essay on prisoners’ rights (see page 3 of this special issue), as well as being a
significant contribution on the key issue of the right to legal representation at prison
disciplinary hearings, is a prefiguring of Stephen’s ongoing interest in this area. This was
to culminate in his authorship (with Tim Owen) of Prison Law: Text and Materials (Oxford
University Press 1993). This was the first text of its kind on this important subject. The
fact that the book continues on now as Livingstone, Owen and McDonald on Prison Law (5th
edn, Tim Owen and Alison McDonald (eds), Oxford University Press 2015) is eloquent
testimony to the enduring importance of this work. As Stephen always liked to remind
us, in the words of the US radical George Jackson, ‘the ultimate expression of law is not
order, it is prison’. There can be no doubt that the continuing existence of this text offers
practical help to the advisors of generations of prisoners who not only may have to face
the impotence and isolation associated with imprisonment but also, potentially, a range of
NILQ November 2019
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unfair and unlawful interpretations of the legal framework designed to regulate their
incarceration.
Stephen’s paper from 2000, written with Colin Harvey, on the role of the European
Court of Human Rights (ECHR) (see page 51) reflects on the rise of ‘Strasbourg-style’
judicial reasoning within UK courts since the introduction of the Human Rights Act 1998
and the value of a purposive approach to interpretation in this area. However, as is typical
of Stephen, the interest is less in how judges articulate their decisions and more on the
effectiveness of human rights protections for those such as immigrants, asylum seekers
and prisoners who need protection. Further, as the ECHR Section Registrar, Michael
O’Boyle, points out in his preface to the NILQ special issue where this essay appeared,
the focus is on people and their personhood in all its flawed and vulnerable
circumstances, rather than citizens in a safe world of democratic citizenship.
The paper arguing for a Bill of Rights for Northern Ireland (see page 72) is
remarkable in so far as the issues he discusses remain as pertinent as ever despite the
passage of nearly 20 years. As is evidenced in that paper, Stephen had a nuanced feel for
the respective attitudes of both nationalists and unionists toward rights discourses. The
Bill of Rights debate has been given additional impetus recently given the Brexit-inspired
focus on the possibility of a united Ireland. Stephen would have relished the interplay
between politics, human rights and constitutional law that this debate has engendered. In
the contemporary noise and dust of such a politically sensitive topic, his calm, measured
and intellectually precise analysis would have made a huge contribution as this discussion
takes shape.
In part, Stephen’s grasp of the political complexities associated with human rights in
Northern Ireland was because he was also a human rights activist himself. He was a
former chair of and long-term Executive Committee member of the local human rights
NGO, the Committee on the Administration of Justice (CAJ). He worked across a range
of rights issues there and co-authored their prisoners’ rights guide, a document freely
distributed to every prisoner in Northern Ireland at the time. He was quite tickled at the
idea that this document might in turn give him material for future editions of the Prison
Law book as, inspired by the CAJ document, prisoners in Northern Ireland might decide
to litigate to assert their rights. His CAJ work also took him to the Drumcree stand-off
in the mid-1990s, there to observe that the rights of both the loyal orders and the
nationalist protestors were upheld in the policing of that dispute. He was placed on the
loyal orders side of the barricades, ‘by dint of perceived community background’, as he
put it with a trademark wry smile. As he told us afterwards, he also made a tactical
decision not to be overly didactic concerning the respective weight of the competing
arguments concerning the right to freedom of assembly versus freedom from sectarian
harassment. As he put it, ‘Timing is everything, comrades.’ Stephen saw the lived realities
of human rights beyond legalistic platitudes.
We both worked closely with Stephen on different writing projects and valued his
intellectual abilities, his wit, friendship and warmth. In an era when there is much
emphasis within academia on internationalisation, 4* outputs, impact, mentoring and all
the rest, Stephen did all of that and more before it was a thing. He was, as John Morison
wrote in tribute to Stephen in 2004 (see page 89), the real deal, and he remains much
missed.
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PRISONERS AND BOARDS OF VISITORS'
HEARINGS; A RIGHT TO LEGAL
REPRESENTATION AFTER ALL?
Since the English Court of Appeal announced the demise of the
courts' "hands off' policy regarding the judicial review of the actions of
prison authorities in the St Germain' case in 1978 the Divisional Court
has been kept busy by cases emanating from Britain's prisons. Much of
this litigation has concerned exploring the contours of the Boards of
Visitors' duty to observe the rules of natural justice when hearing
disciplinary charges against a prisoner which was enunciated in St
Germain.2 One requirement which was always likely to be suggested as
necessary to comply with that duty was a prisoner's right to legal
representation, for although the Court of Appeal had decided in Fraserv
Mudge3 that a prisoner had no right to representation in a Board of
Visitors' hearing that was a pre St Germain decision, made at a time
when, as Lord Denning MR put it, the courts would not entertain
actions from "disgruntled prisoners".'
The right to legal representation has duly been considered by the
English Divisional Court,' the Northern Ireland Court of Appeal,6 the
European Court of Human Rights,7 and the government-appointed
Prior Committee on Prison Discipline. 8 Each has concluded that there
exists no absolute right to legal representation but that in certain
circumstances the Board of Visitors should grant a prisoner's request for
such representation. This might seem to have put an end to the matter.
However, such has been the importance placed by prisoners and their
lawyers on this right, and so consistent and extensive their pursuing of it,
that a final resolution of the issue seems unlikely until the ultimate
tribunals of the House of Lords and Parliament have considered the
question. 9

It is the contention of this article that, should these tribunals come
to consider the issue of a prisoner's right to legal representation, there are
strong reasons for granting it. I hope to show that previous arbiters on the
question have failed to consider adequately the issues involved and that
the obstacles they have placed in the way of recognising such a right are
1 R v Hull Prison Board of Visitors, ex parte St Germain [1979] QB 425.
2 R v Hull Prison Board of Visitors, ex parte St Germain (No 2) [1979] 3 All ER 545.
3 [1975] 1 WLR 1132.
4
5
6

See Becker v Home Office [1972] 2 QB 407.
See R v SecretaryofStatefor the Home Department,exparte Tarrant[1984] 1All ER 799.
See R v Board of Visitors HM Prison Maze, ex parte Hone, ex parte McCartannoted

(1986) 8 BNIL 80.
7 See Campbell and Fell v United Kingdom (1985) 7 EHRR 165.
8 See Report of the Committee on Prison Discipline (Cmnd 9641, 1985).

9 The European Court of Human Rights is, of course, a final tribunal within the
Convention system. However, it is arguable that the question of whether a prisoner
has a right to legal representation in all cases before Boards of Visitors has never been
precisely framed for it.
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not insurmountable. The article includes arguments of both "law" and
"policy" as I believe that in this area courts have concerned themselves
with questions of policy, while politicians are likely to debate the issue in
terms of rights. The article is divided into five sections. The first section
considers the domestic law rejection of a right to representation and
advances reasons for finding this unsatisfactory. The second looks at the
jurisprudence of the European Commission and Court of Human Rights
on the question. The third examines the Tarrant decision and the
application of Webster J's criteria in subsequent judicial review
decisions. It will be argued that the courts have undervalued legal
representation, seeing it as something necessary to ensure natural justice
where disciplinary hearings depart from the "normal" rather than as an
essential element of those "normal" hearings themselves. The fourth
section examines the Prior Committee's reasons for the rejection of a
right to representation and suggests that these are an unsatisfactory basis
for legislation, especially in the light of governmental rejection of other
main tenets of the Prior approach. Finally, a conclusion draws these four
sections together and offers some tentative consideration of the desirability of extending the legalisation of prison life.

UNITED KINGDOM LAW AND THE RIGHT TO REPRESENTATION

Perhaps the first obstacle in the way of recognising any right to legal
representation is that courts have constantly affirmed, most notably in
Tarrantitself, that tribunals, including Boards of Visitors, have the right
to determine their own procedure. That this right has been successfully
asserted to defeat claims for legal representation in Magistrates' Courts,'"
often invoked by prisoners' rights advocates as the most appropriate
analogy to Board of Visitors hearings, appears to cast a particularly dark
shadow over the prisoners' case. However, on closer examination this
principle is shown to have limitations. For one thing most of the cases
cited to support it turn out to be concerned with rights of audience,
normally the right of the prosecution," or of third parties,1 2 to be
represented by lawyers, rather than with ensuring natural justice for the
defendant. For another, when natural justice claims have been raised,
the courts have produced decisions which, while formally preserving the
discretion, have in fact sharply circumscribed it. In St Germain, for
example, the Divisional Court recognised that the Board had a discretion
whether or not to allow the prisoner to call witnesses or cross-examine,
yet went on to hold that failure to exercise this would in most circumstances be unfair. Indeed one court has subsequently asserted that failure

10

See, eg, Collier v Hicks 2 B & D 663, 109 ER 1290 (1831); Cox v Coleridge 1 B & C 37,
107 ER 15 (1822); May v Beasley [1910] 2 KB 722; O'Toole v Scott [1965] AC 939; R v
Milton KeynesJustices, ex parte Russell [1979] 1 WLR 1062; R v Newbury Justices, ex
parte Pont (1984) 78 Cr App R 255.
11 See Collier v Hicks, O'Toole v Scott, May v Beasley cited previous note.
12 See R v Milton Keynes Justices, ex parte Russell, supra.
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to allow a prisoner to call a witness is "primafacie unfair". 13 The Tarrant
court, while bound by authority to state that no right to representation
existed, nevertheless suggested that failure to exercise the discretion in
favour of prisoners charged with mutiny would be unfair.
This approach to the issue of the Boards' discretion suggests that
discretion is circumscribed by the requirement of natural justice, and
that where there is a conflict, the latter prevails. While natural justice
requires only a procedural minimum, it will be argued that this minimum must be evaluated relative to the nature of the proceedings and
interests at stake. So far the courts have recognised that a right to call
witnesses and conduct cross-examination is part of that minimum, and
that legal representation forms part of it in specific circumstances. The
issue to be debated here is whether anything prevents them from holding
it is part of the minimum in all cases. If no obstacle in principle or
precedent can be found, the simple assertion of the tribunal's right to
control its own procedure should hardly be enough to dispose of the
issue.
Before moving on to the issue of whether natural justice requires a
right to legal representation in any circumstances, and more particularly
in the context of Boards of Visitors' disciplinary hearings, it is worth
considering the other major ground for asserting such a right, that
founded on agency principles.
This argument is usually derived from the Court of Appeal decision
in R v St Mary Abbotts Kensington Assessment Committee14 wherein the
Court held that any one who had a right to appear before a tribunal had a
common law right to appear by an agent, in that case a surveyor. Alder 15
argues that the agent could be a lawyer and that the right can be excluded
only by contract or by statute or where the proposed representative is
"manifestly improper". This argument was raised neither in Fraser v
Mudge nor in Tarrantbut was the subject of quite extensive discussion in
the recent Northern Ireland Court of Appeal decision of In re Hone and
McCartan's applications.6
There two prisoners in the Maze were charged with assault and,
following a Board hearing, Hone, a life sentence prisoner ineligible for
remission, lost 60 days privileges and was ordered to spend 30 days in
cellular confinement. McCartan, serving a 24 year sentence, received an
effective penalty of 100 days loss of remission and 20 days cellular
confinement on two assault charges. Both applied for and were refused
legal representation. The Board's decisions to refuse representation was
upheld by Gibson Q. The prisoners appealed seeking the quashing of
the decision on the grounds of either the Board's failure to recognise their
13

See R v Nottingham Prison Board of Visitors, ex parte Mosley, The Times, 23 January
1981.

14 [1891] 1 QB 378.
15 Alder, "Representation before Tribunals" (1972) PL 278.
16 See supra n 6.
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right to representation (based on agency, natural justice or the European
Convention) or, alternatively, of an unreasonable exercise of its discretion to grant representation.
Lord Lowry LCJ concluded that the scope of any such common law
right did not encompass the right to be represented by a lawyer in Boards
of Visitors' hearings. He derived this conclusion largely from the
rejection of any unrestricted right by Lyell J in Pett v GreyhoundRacing
Association No 2,17 a view subsequently endorsed by Lord Denning MR
in Enderby Town FootballClub v FootballAssociation."8 Further support
for Lord Lowry's views came from the decision of Gibson J (as he then
was) in In re Mackey's application. 9 There the Court held that where an
internee had a right to appear before an advisory committee to question
his continuing internment, a lawyer could appear as his agent but not as
his legal representative. Gibson J stated that "the relationship of a client
to his solicitor and counsel is not that of principal and agent".
These decisions have not gone without criticism. In respect of the
first two, Alder argues that they erroneously suggest that the right is
dependent on the exercise of the tribunal's discretion. De Smith2 °
commenting on In re Mackey's application noted that the distinction
between lawyer as common law agent and as legal representative was seen
as immaterial by the High Court of Australia in R v [Parole]Board, ex
parteKay.2 Indeed, if what is at stake here is that a lawyer is bringing his
own skills to the matter rather than simply acting as his client's substitute, then it would seem that even the St Mary Abbotts case permits this,
as in that case the surveyor
was chosen particularly for his specialist
22
knowledge of assessments.
Overall Lord Lowry LCJ's conclusion that precedent did not clearly
establish such a right and that to recognise it would lead the court into
conflict with authoritative pronouncements directed to "natural justice,
public policy, administrative convenience and good sense" 23 -that it
would, for example, allow legal representation to be claimed at governors' hearings-contrasts with his fearless approach in In re McKiernan's
application.24 In that decision he took the view that where no authoritative precedent indicated otherwise principle was to be followed
regardless of the implications for administrative convenience or public
policy. It will be argued below that such a principle favouring legal
representation does exist and no precedent clearly requires its rejection.
Ironically were the courts to decide that a right to legal representation in
17 [1970] 1 QB 46.
18
19
20
21
22

[1971] 1 Ch 591.
(1971) NIJB (Nov/Dec).
"Internment and Natural Justice" (1972) 23 NILQ 331.
(1916) 22 CLR 183.
Indeed ironically in that case the committee had no objections to the householder's
solicitor acting as his agent before them.
23 All quotations are from the transcript of the judgment.
24 (1986) 6 NIJB.
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Board hearings should be granted but to remain concerned about the
administrative costs of doing so, agency might provide a resolution to
their dilemma. As stated earlier a right founded on agency may be
excluded by statute; that it may be so is not so clear if the right is founded
on natural justice. 2 5 Hence if the courts established a right based on
agency, they would leave it open for the government to overrule them
should the cost seem excessive.
The principle is easier to state in the natural justice context to which
I wish to turn. Moreover, given the vagueness of the "manifestly
improper person" requirement, the success of the agency argument may
turn out to depend on the resolution of issues that natural justice
questions raise; such as the nature of the proceedings and the interests
involved. In this context the first question is whether natural justice in
any circumstances requires a right to legal representation. The textbooks
are uncertain on this. Wade feels it is "not clear" that a right to legal
representation is established as part of natural justice; 6 Garner more
optimistically states it is not clear in "precisely what circumstances it may
be a breach of natural justice to deny a person an opportunity to be
represented by his lawyer". 27 As for the more specialist accounts, Flick
suggests that the right to counsel is not an established part of natural
justice but that a tribunal always has a discretion to allow it, 28 while
Jackson, without committing himself to any position, notes that courts
29
have often emphasised the right to representation but rarely granted it.
This uncertainty is perhaps excusable when one considers the
caselaw available. Apart from the prison cases themselves, the issue of a
right to legal representation has arisen in four other decisions concerned
with disciplinary hearings over the past 20 years. In the first of these, Pett
v Greyhound Racing Association,30 Lord Denning MR announced clearly
that "when a man's reputation or livelihood is at stake, he not only has a
right to speak by his own mouth. He also has a right to speak by counsel
or solicitor". 3' However, this statement appeared in the context of a
discussion of the agency argument and, while Lord Denning later
reiterated in the course of the same judgment that natural justice
required a right to legal representation where the tribunal dealt with
matters of "serious import", some ambiguity remains over his foundation for this right. This ambiguity is compounded by the fact that
although the other two judges concurred in the decision, Russell LJ
refers only to agency in upholding a right to representation.

25 See the discussion in Cane, Introduction to Administrative Law (1986), p 105.
26 Administrative Law (5th ed, 1982), p 485; Craig Administrative Law (1983), p 276 also

pronounces himself "not clear" whether natural justice can require a right to
representation.
27 Administative Law (6th ed, 1985), p 145 n 11.
28 NaturalJustice (1979), pp 147-8.

29 NaturalJustice (2nd ed, 1979), p 74.
30 [1968] 2 All ER 545.
31 Ibid, at p 549.

Summer, 19871

BOARDS OF VISITORS' HEARINGS

Pett was a decision only on an interlocutory application. When the
issue of whether the Greyhound Racing Association could begin disciplinary proceedings against one of its members without allowing him to
be legally represented came to trial, Lyell J disagreed with the Court of
Appeal. His decision in Pett No 232 was heavily influenced by the Privy
Council decision in University of Ceylon v Fernando.33 There the Court
had concluded that, at least as regards a private tribunal set up under
contract and invested with quasi-judicial functions, the only obligation
was to conduct the proceedings in accordance with "elementary and
essential principles of fairness" .3' Lyell J decided that this did not mean
there could exist a right to legal representation, as he stated: "I find it
difficult to say that legal representation before a tribunal is an elementary
feature of the fair dispensation of justice. It seems to me it arises only in35a
society which has reached some degree of sophistication in its affairs".
As Alder has commented this is a strange reading of the Fernando
decision. This has generally only been cited as authority for the proposition that the content of natural justice is not invariable. 36 At most it
indicates that a right to legal representation will not exist in every
situation where natural justice or the duty to act fairly applies, but who
ever argued that it did? Moreover, Fernando employs the now discredited terminology of "quasi-judicial functions" to reach its conclusion.
Were the tribunal under a "judicial" duty, no doubt different procedures
would be mandated, including, perhaps, a right to legal representation.
More modern approaches find these categorisations inadequate
to
37
explain the content of natural justice in any particular case.
Despite these weaknesses, Pett No 2 was not challenged by the
Court of Appeal in its decision in Enderby Town FootballClub v Football
Association. 8 There a football club sought legal representation at a
hearing at which it was charged with gross negligence despite a rule of the
Association which prohibited such representation at such hearings. Lord
Denning MR reinterpreted his original Pett decision in the light of Pett
No 2 to say that there the Court had not recognised a right to representation but rather had decided that the tribunal had a discretion to grant
representation and had exercised it unreasonably. Deciding on the
question of a right to representation, he invoked Collier v Hicks to say
that he doubted that it had ever existed before domestic tribunals. The
limitations of this argument have already been alluded to but it seemed
enough to persuade the other members of the Court as they devoted most
of their argument, not to the issue of a right to representation, but to
whether the tribunal could by the rules exclude even a discretion to allow
representation. This they concluded was fair given that allowing lawyers
32 [1969] 2 All ER 221.
33 [1960] 1 All ER 631.
34 Ibid, at p 639.
35 [1969] 2 All ER 221, 231.
36 Op cit supra n 15, at p 283.
37 See the discussion of the move away from this categorisation approach at text
accompanying notes 51-54.
38 [1977] 1 All ER 215.
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would unnecessarily increase the cost and length of proceedings, that the
tribunal was composed of people of great experience in the administration of football, and that any difficult points of law could be resolved by
application to the court. This does not amount to a full consideration of
whether natural justice can ever require legal representation; at most it
tells us that some domestic tribunals, hearing matters not involving
people's liberty or livelihood, may do so fairly without allowing lawyers
to be involved. Indeed, at times in his judgment Lord Denning seems to
think that the argument for a right to representation was based on
agency. If it were, the rule of the association prohibiting representation
would automatically exclude it.
The fourth case, Maynard v Osmond,39 comes closest to prison
disciplinary hearings as it involves a disciplinary hearing in the police
force where regulations permitted a junior officer to be represented by a
senior officer at a hearing before the Chief Constable. The plaintiff
sought a declaration that the rules entitled him to be legally represented
or, if they did not, that they violated natural justice. The Court of Appeal
refused to grant relief. While Lord Denning MR felt that "in principle" a
man facing a serious charge should be entitled to legal representation,
Orr LJ found no authority that either denial of a right to legal representation or a discretion to grant it constituted a breach of natural justice.
However, all three judges were satisfied that fairness would be complied
with as the constable could be represented by a senior police officer who
could defend him as well as a lawyer. Indeed Lord Denning stated: "He
will probably do it better than a lawyer because of his knowledge of the
inner workings of the police force". 4°Like the Enderby Town case this
decision essentially states that legal representation is not always necessary; indeed rare will be the occasions where it is required. It does not,
however, clearly state that natural justice can never require legal representation and suggests a need to examine closely the circumstances of
each particular decision.
This, however, does not appear to me to have occurred in the prison
discipline cases. In the first of these, Fraserv Mudge, Lord Denning
MR's rather brusque judgment appears to offer only two reasons for
rejecting the claim of a prisoner to a right to legal representation. First,
that recognising such a right would lead to delay in hearing charges of
alleged breaches of discipline, something unacceptable in a situation
where the whole emphasis must be on speed and finality; and, secondly,
that prison disciplinary hearings were analogous to those in the army or
navy where it was clear that legal representation had never been allowed.
Both of these assumptions must be regarded as suspect after St Germain.
There, the Court of Appeal were very much of the view that delay or
administrative inconvenience alone were no grounds for depriving people of their legal rights. As regards what has been called the "military

39 [1977] 1All ER 64.
40 Ibid, at p 80.
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model" 4' of prison disciplinary procedure, they suggested that whatever
value it might have in illuminating the nature of governors' hearings it
was a misplaced analogy where proceedings before the Board of Visitors
were concerned. 42 Roskill LJ, who agreed with Lord Denning in Fraser,
offered two additional reasons for denying a right to representation.
First, that it was not true that in every hearing before a tribunal legal
representation was required for justice to be done or seen to be done.
This may well be correct but it does not say that legal representation is
never required or tell us how to go about deciding before which sorts of
tribunals representation is, or is not, required. Secondly, that if representation were allowed before a Board, it could not be refused before a
governor. As Tarrant decided, this is not a necesary conclusion for a
natural justice analysis.
Given that in addition to these flaws in the judgment, Fraserwas an
unreserved judgment-given in a case on an ex parte application, on the
same day as the Divisional Court had refused the application and only a
few hours before the Board of Visitors' hearing was about to take
place--one might doubt its having authoritatively settled such an important point. Nevertheless, the Divisional Court in Tarrant, perhaps
influenced by the fact that it was a Court of Appeal precedent, adopted it
without much discussion. It is not clear whether a higher court would
show such respect. The Northern Ireland Court of Appeal took a similar
approach in In re Hone and McCartan'sapplications where Lord Lowry
LCJ found no authority for a right to representation and rejected an
argument based on Lord Denning's Pet formulation on the grounds that
recognising such a right in every case of "serious import" would lead to
great uncertainty. It is arguable whether recognising such a right in the
context of Board hearings would lead him to formulate a proposition of
such width. The closest which any of these decisions comes to a
discussion of the right to legal representation in the specific context of
prison discipline is perhaps the view that Kerr LJ inTarrant when he
statedit cannot for one moment be accepted on the authorities that in all proceedings
whether of an adversarial or inquisitorial nature with potentially grave consequences
for the persons concerned, the principles of natural justice impose any obligation on
the tribunal or body in question to allow legal representation automatically on
43
request. In many cases this would not only be unnecessary but counter-productive.

As I hope to show below, this statement contains the seeds of an
approach which could resolve the issue of what natural justice does
41

See Fitzgerald, Prison Discipline and the Courts in Accountability and Prisons (ed
Maguire, Vagg and Morgan, 1985), pp 29-45.
42 Indeed it has been rejected by the Northern Ireland Court of Appeal as an appropriate
analogy even where governor's disciplinary hearings are concerned: see R v Governor
HM Prison Maze, ex parte McKiernan (1986) 6 NIJB, discussed in Livingstone,
"Prisoners Rights in Northern Ireland" (1986) 36 NILQ 75. In In re Hone and
McCartan's Application (1986) 8 BNIL Lord Lowry LCJ made it clear that Board
disciplinary hearings could not be equated with those in the police or armed forces.
43 [1984] 1 All ER 799, 823-4.
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require in prison disciplinary hearings. As has already been seen in
Enderby Town and Maynard v Osmond, the courts may conclude that
legal representation would be counter-productive in particular circumstances. What Kerr LJ fails to do is to apply these principles to the
particular circumstances of prison disciplinary hearings. What I hope to
demonstrate below is that, when fully expanded, application of these
principles does suggest that a right to legal representation is part of a fair
procedural regime in these hearings.
Before moving on to this task it is worth clarifying that the courts do
recognise that in some circumstances natural justice does require the
right to be legally represented. This can be gleaned negatively from Kerr
LJ in Tarrant(legal representation not available "in all cases") but more
positively from the Privy Council decision of Haw Tau Tau v Public
Prosecutor44 where Lord Diplock stated that natural justice must move
with the times and that the procedure for trial of criminal offences in
England had at various periodsinvolved practices, particularly in relation to the trial of felonies, that nowadays
would unhesitatingly be regarded as flouting fundamental rules of natural justice.
Deprivation until 1836 of the right of the accused to legal representation at his trial
and, until4 1898, of the right to give evidence on his own behalf are obvious
examples.

Further support for this view can be derived from contempt of court

cases, most recently R v NewburyJusticesex partePont46 where May LJ,

while upholding the justices committal of 11 women to prison without
legal representation, felt the argument based on natural justice was a
point of substance. He rejected it only because he felt that this was a
serious contempt in the face of the court which prevented it from
carrying on its business and had to be dealt with swiftly. The need for

speed, in order to restore order in the court on the particular day the
contempt occurred, is obviously of a different order from that involved in

prison disciplinary hearings but I shall return to this point.
These two cases suggest that a right to legal representation can be
part of a fair procedure. They do not clearly establish this to be necessary
in prison disciplinary hearings and, indeed, as I have already shown,
many cases can be cited which suggest the opposite.47 If the discussion on

natural justice has shown anything so far, it is that mere citing of
precedents is unlikely to decide whether it requires a right to legal
representation in Boards of Visitors' hearings. What is needed is perhaps

a return to basics and an attempt to examine Boards of Visitors' hearings
44 [19821 AC 136.
45 Ibid, at p 154.
46 (1984) 78 Cr App R 255.
47 Commonwealth decisions finding no right to legal representation in prison discipline
hearings are R v Pentridge Visiting Justices, ex parte Walker [1975] VR 883 and Re
McLeod and Maksymowich (1973) 38 DLR (3d) 251. For one decision, in a police
discipline case, finding that natural justice did not require legal representation see Re
Bachinsky et al and Sawyer (1973) 43 DLR (3d) 96.
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in the context of general principles as to the content of natural justice or
its modern equivalent of "fairness". Such an approach appears to me to
have been lacking in litigated cases on Board hearings so far.
Admittedly this is not an easy task as there has been quite lively
controversy among academic writers as to what sort of theory does or
should explain the applicability and content of natural justice. 48 However, over the last few years some sort of consensus has evolved around a
few basic propositions.
The first of these is that whether a duty to act fairly exists does not
depend on categorising the decision as "judicial" or "administrative", or
upon categorising the right of the individual affected as a "right" or a
"privilege". Rather, the correct approach is the initially somewhat more
vague approach of Lord Reid in Ridge v Baldwin49 wherein he suggested
that the applicability of natural justice will depend on the nature of the
power exercised (is it of the sort appropriate to judicial control via
procedural protections) and its effect on the individual concerned (is it
potentially serious enough to warrant judicial involvement). The second
proposition is that in keeping with the movement from the articulation of
"the rules of natural justice" to the modern "duty to act fairly in all the
circumstances", 50 procedural protections do not apply in an all-ornothing way. Simply because we decide that a duty to act fairly exists in a
particular situation this does not automatically mean that an individual
involved is entitled to the full panoply of procedural protections, such as
a right to notice, a hearing, reasons and legal representation. Rather
there exists a continuum ranging from a right to an unbiased decisionmaker at one end to a procedural regime akin to a criminal trial at the
other. Whether we say that at the lower end of this continuum there
exists a duty to act fairly while at the upper end natural justice applies, or
that the duty to act fairly varies with the circumstances and encompasses
both poles, it comes to the same thing. Hence just as the question of when
fairness applies is not dependent on a matter of categorisation, neither is
its content. Indeed, where a particular type of decision lies along the
spectrum, and thus what procedural protections are mandated, depends
on a variety of factors. A third proposition which appears to follow from
the above is that determining the content of natural justice in any
particular situation will therefore involve the court to some degree in a
balancing exercise.
Some commentators have moved beyond recognising the existence
of such balancing to attempting to spell out the relevant factors which
must be balanced. Perhaps the most notable among these is Craig, 51 who
points to three relevant factors. The first of these is the individual interest
48

See the discussion of this in Harlow and Rawlings, Law and Administration(1984), pp
78-94.
49 (1964] AC 40.
50 See, eg, the speech of Lord Scarman in Councilof CivilService Unions v Ministerforthe
Civil Service [1984] 3 WLR 1174.
51 Op cit supra n 26, pp 265-73.
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at stake. Denuded of their determinative character, questions of whether
the individual's interest is a "right", a "privilege" or an "expectation"
may have a role to play when weighed against other factors. The second
factor is the benefit to be derived from additional procedural safeguards.
This appears to turn on how closely the nature of the decision resembles
traditional two-party adjudication before an impartial third-party over a
matter of rights. The more it does so, the more procedural protections
derived from traditional adjudications will be appropriate. Where,
however, it resembles inquisitorial proceedings or even more so "polycentric ' 52 disputes involving several parties and interests, it must be
questionable whether procedure derived from the adversary mode of
criminal and civil procedure benefits anyone. The third factor is the costs
to the administration, both direct and indirect, of complying with
additional procedural safeguards. If these are particularly high, in
financial or labour terms (hence necessitating the diversion of resources
from other functions or duties of the administration) then the safeguards
may have to be forgone.
This formulation, or rather the very similar formulation for the
content of procedural due process adopted by the United States Supreme
Court in Matthews v Eldridge, 3 has not gone without criticism. Mashaw5'4 in particular has suggested that without adequate standards
against which to balance factors courts will engage in a form of utilitarian
calculus. Yet finding a common unit of measurement by which to weigh
additional administrative costs and increased individual safeguards is a
notoriously difficult task. Finding it so, courts are likely instead to devise
an informal hierarchy of interests and procedures. Such a ranking, even
as a primafaciemeasure, raises the possibility of once again, for example,
categorising disputes over property rights as automatically appropriate
for adversary procedures and those over other interests as automatically
requiring other procedures or none at all-exactly what balancing was
meant to avoid. My purpose in this paper, however, is not to engage with
these criticisms but rather to investigate whether, if Craig and others are
right as regards this balancing approach equating to current judicial
practice, it requires certain forms of procedure in Boards of Visitors'
hearings, and in particular whether it requires a right to legal representation.
Applying this approach to Boards of Visitors' hearings, it appears
that the first question-whether fairness in its broadest sense applieshas been resolved positively ever since St Germain. Two attempts to
exclude it appear largely to have failed. The first of these invoked the
right/privilege distinction and suggested that since remission was not a
52

The term is derived from Fuller, "The Forms and Limits of Adjudication" (1978) 92
Harv LR 353.
53 424 US 319 (1976).
54 See Mashaw, "The Supreme Court's Due Process Calculus for Administrative
Adjudication in Matthews v Eldridge: Three Factors in Search of a Theory of Value"
(1976) 44 Univ of Chicago LR 28.
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right no procedural protections were needed against its loss. This has
received increasingly short shrift in recent cases. 55 The second attempt
suggested that prison disciplinary hearings were analogous to those in the
armed forces with the Board exercising similar powers over prisoners to a
commanding officer over his men. This "military model" 56 essentially
excludes the rule of law by suggesting that the legitimacy of power
derives from authority and that any challenge to authority, including that
founded on judicial review, endangers the stability of the institution.
This type of argument found favour with Lord Denning in Fraser v
Mudge and continues to be invoked in England, though not Northern
Ireland, in cases involving governors' disciplinary powers. 57 In general,
it is a strange argument for whereas in the armed forces men willingly
join the services, agree to be under the command of their officers, and
work towards a common purpose, few would describe this as true of the
relationship between prisoners and the prison authorities. Their contact
is brought about entirely through the law. As Lord Lowry LCJ stated in
McKiernan, if anything it is the prison officers which constitute the
disciplined body of which the governor is the head.58 It is, as the St
Germain court accepted, an even stranger argument in the context of
Board hearings in which the Boards simply adjudicate on disputes and
order punishments-they are not in the business of daily giving orders to
prisoners or running the prison. Elements of the "military model",
especially the need for speed in adjudications, reappear in the "cost" part
of the equation below. There, however, they are merely a factor to be
considered in assessing the content of procedures judicially mandated,
not a reason for excluding judicial review entirely.
The real issue, therefore, is the content of natural justice in Board
hearings. To turn to the first of the factors to be balanced, that of the
nature of the interest affected, it now appears to be generally accepted
that loss of remission is a very serious penalty. Involving as it does
prisoners spending longer in prison than they otherwise would, it may
not technically be a loss of liberty but becomes effectively to the prisoner
the equivalent of another sentence. It is worth pointing out that in all
hearings before Boards in England, Wales and Northern Ireland the
prisoner faces a potential six months loss of remission, equivalent to what
a Magistrates' Court can award for most offences. Were he charged
before a Magistrates' Court for the same offence, he would be entitled

55

56
57
58

See, eg, the view of McCullough J in R v HighpointPrison Board of Visitors, ex parte
McConkey, The Times, 23 September 1982 where he states that whether a man is
deprived of a "right" to liberty by the courts or a "privilege" of remission by a Board it
comes to much the same thing, "a man who would otherwise be free was in prison".
See Fitzgerald, op cit
supra n 41, for an explanation of this.
Compare In re McKiernan'sapplicationsupra n 42 with R v Deputy GovernorCamphill
Prison, ex parte King [1985] 1 WLR 36.
Indeed there has perhaps in these cases been a conflation of the terms "disciplinary
hearing" and "disciplined body". The two are not synonymous; professional organisations and political parties among other institutions have disciplinary hearings of the'
institution but are not "disciplined bodies" in the sense of tight knit organisations
where uncritical obedience to superiors is required.
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to full procedural protection including a right to legal representation.5 9
The second factor, the nature of the hearing, is particularly important in prison disciplinary hearings. Some attempts have been made to
suggest that Board hearings are "inquisitorial" in nature,60 that the
Board is attempting not merely to determine the prisoner's guilt or
innocence, but also to assist its "pastoral" role in investigating discontent
in prison, and hence that adversarial procedure is inappropriate. However, these attempts have now largely been relinquished. As Fitzgerald 6
points out, decisions spelling out the content of charges,62 specifying the
burden of proof,6 3 and denying Boards the power to alter charges without
proper notice, 64 have effectively removed any power in the Board to
make decisions in disciplinary proceedings on the basis of what is in the
best interests of the prison or prisoner.6 5
However, while it is thus accepted that these proceedings resemble
criminal hearings and thus that the procedures developed in the adversarial mode of criminal trial are appropriate to them, it has perhaps been
underestimated how important the additional procedural protection of
legal representation might be. Two aspects of Board hearings bring this
out.
The first was highlighted by the United States Supreme Court in
Wolff v McDonnell.66 There the Court noted that whereas in criminal
hearings prosecution, witness, defence and tribunal may never see each
other again after the hearing, in prisons these participants are likely to
remain in close, perhaps daily, contact, regardless of the outcome.
Statements made and attitudes struck during the hearing may sour
relations after it. Just as significantly, perhaps, awareness of this possibility may affect behaviour during the hearing. Prisoners may, for
example, refrain from asking questions or vigorously pursuing cross59

60
61
62

63
64
65

66

See s 122(1) Magistrates Court Act 1980; art 164(1) Magistrates Court (NI) Order 1981
SI 1981/1675. Perhaps it has also been assumed too easily that lengthy periods of
solitary confinement are not a serious penalty. When introducing the 1964 Prison

Rules the Home Secretary described solitary confinement as a "severe penalty": 687
HC Debs col 1410 (23 January 1964).
See the discussion of this by Webster J in Tarrant [1984] 1 All ER 799, 812.
See Fitzgerald, op cit supra n 41.
See, eg, R v Highpoint Prison Board of Visitors, ex parte McConkey, The Times, 23
September 1982, and R v Deputy Governor Camphill Prison, ex parte King [1985] 1
WLR 36.
See Tarrant [1984] 1 All ER 799.
See R v DartmoorPrisonBoard of Visitors, ex parte Smith [1986] 3 WLR 61. •
See eg, the recent decision of R v FranklandPrison Board of Visitors, ex parte Lewis
[1986] 1 All ER 272. In this, a case where it was suggested that the fact a Board
member had previously been involved in a decision on a prisoner in his "administrative" capacity gave rise to suspicions of bias when he later came to adjudicate a charge
against the same prisoner, Woolf J rejected the application but added (at p 274) that in
adjudications the Board was acting in a "judicial capacity and is under a duty to
conduct its proceedings in a judicial and fair manner".
418 US 539 (1974).
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examination of prison officers out of a sense that the value of an acquittal
on a charge may quickly be nullified by their subsequent treatment by
aggrieved prison officers who control nearly all aspects of the prisoner's
life. The Supreme Court reacted to this by refusing a right to crossexamine (something the English courts did allow in St Germain (No 2))
on the grounds that this would introduce a hostile and adversarial
element into hearings. Yet surely this is to ignore the reality that such
hearings are adversarial and that what the courts and other institutions
should be doing is to find ways of minimising the harmful effects of this.
In particular, they should be seeking methods whereby the weaker party
to the confrontation can assert his rights without risking punishment for
doing this. While prisons may often work on shifting power relations and
alliances between officers and prisoners, ultimate power always remains
with the former. Ensuring legal representation for prisoners means that
vigorous questioning is more likely to be pursued from the prisoner's
side and perhaps less likely to be perceived as a personal attack on the
character or integrity of the witness, it coming from a lawyer employed to
do the job rather than the defendant himself.
The prisoner presenting his own case may be disadvantaged in
another way. In McBarnet's study67 of unrepresented defendants in the
magistrates court she suggests that defendants who actually did put up a
vigorous defence, who presented the kinds of arguments a good lawyer
would, were less likely to be perceived as doing this than as in some way
trying to undermine the authority of the court. Well placed questions
were often seen as attempts to "be clever", deliberately show up police
officers as fools, or waste the court's time. How much more likely is this
to occur with prison disciplinary hearings where at least some prisoners
have an interest in undermining the institution, the tribunal will be
dealing with convicted prisoners rather than potentially innocent members of the public, and, if anything, its members may have even less
68
experience of good defence advocacy than benches of magistrates.
Since the Board may find it difficult to separate the prisoner as advocate
from the prisoner as defendant, it may be better to do this for them by
entitling the prisoner to an advocate.
In conclusion on this part of the equation it can be said that, unlike
the Enderby Town case, these hearings are not concerned with broad
matters such as the interests of the game, where the narrowing of focus
which lawyers bring might be unwelcome. Nor, unlike Maynard v
Osmond, is there someone readily available who could put the prisoner's
67

Conviction: Law, the State and the Construction of Justice (1981), chapter 7.

68 Unfortunately the empirical survey conducted by the Home Office on Board Hearings
does not address itself to whether similar problems exist in prison. It did find though
that in general prisoners regarded the standard of justice at Board hearings as about
equivalent to Magistrates' Courts and worse than the higher courts; see Austin,
Ditchfield and Smith, "Board of Visitors Adjudications" Home Office Research Unit
Paper 3 (1981). This view appeared largely to be confirmed by the study carried out for
Prior, op cit supra n 8,vol 2, appendix 11. For amore critical view of Board hearings see
Fitzgerald & Sim, British Prisons (2nd ed, 1982), pp 78-82.
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case better than a lawyer. 69 The difficulties for a prisoner in putting his
own case have hopefully been shown.
The third issue is that of cost. This weighs against representation as
indeed it will always weigh against any increase in procedural protections. As Mashaw7 has noted, cost is difficult to calculate, especially for
courts which may not have all the relevant evidence. The general cost of
additional procedures is time, both greater delay in hearing cases and
more time spent in hearing each case, especially if lawyers are present to
invoke technical points. It seems undeniable that alloiving a right to legal
representation would have this effect. Figures produced for the Prior
Committee showed that where legal representation was granted the
average period between charge and hearing rose to 12 weeks. 7 The
Home Office reply to Prior included statistics showing the average length
of time spent in hearing a case where legal representation had been
granted was 166 minutes as opposed to 35 minutes where the prisoner
was unrepresented.7 2 These delays could, however, be reduced by
granting a right to representation rather than the existing discretionary
system as, first, the need for a preliminary hearing on whether or not to
grant representation would be avoided,73 and, secondly, more solicitors
might be encouraged to gain experience of these hearings, hence reducing the need to hold them at a time convenient for the few existing
specialists.74 Some increase in delay does seem likely, however, if
prisoners were to exercise any right to representation.
To evaluate more precisely the additional costs it is perhaps worth
trying to break down more precisely the potential effects of increased
procedures, in particular a right to legal representation.
The first of these costs is that increased delay could weaken the
Board's function of swiftly restoring order and maintaining discipline in
the prison. However, it is doubtful if this is really its function at present.
Even without representation most hearings occur several weeks after the
events to which they relate. The governor's power to hear charges the day
after events occur seems much more apposite to this task. 75 When one
considers that only around 5 per cent of charges are heard by Boards, it
69

Prior offered no alternatives. Prison Officers and Probation Officers who appear to be
the only likely candidates both seem unwilling to become involved in this way and it is
not clear that they would be acceptable to prisoners.
70 See Mashaw, op cit supra n 54, pp 45-6.
71 See Prior Committee, op Cit supra n 8, vol 2, appendix 10 table 5.
72 The Prison Disciplinary system in England and Wales (Cmnd 9920, 1986), annex B.
73 The development of "filtering panels" to hear applications for legal representation is
discussed by Morris, "Boards of Visitors and Judicial Review: The Importance of
Practice" 150 Justice of the Peace 22 Nov 1986, p 729.
74 This will perhaps be encouraged by the fact that legal advice and assistance by way of
representation is now available where a prisoner has been granted legal representation
in a disciplinary hearing before a Board. See Legal Aid, Advice and Assistance (NI)
Order 1981 SI 1981/228), art 17(3) as amended by Legal Advice and Assistance
(Amendment) Regulations (NI) 1984, SR 1984/82.
75 Hence it is much more difficult to argue for a right to legal representation at governors'
hearings.
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seems more likely that they are used in much the same way as criminal
courts outside prison, that is because they can hand out quite severe
punishments which deter future serious misconduct. Increasing the time
taken before they hear cases does not affect this function.
A second species of costs is the simplp pecuniary costs of more
hearings which take longer, in terms of lawyers' fees and Board members' expenses. This, however, need not be large and 35 minutes does
seem a rather short time in which to adjudicate on charges carrying
serious penalties, especially if these are contested.
A third and more significant set of costs is the indirect effect of more
elaborate hearings on general prison life. This, as I hope to show, much
influenced the Prior Committee and recently Morris has suggested that
the legalisation of prison discipline may not necessarily always improve
the prisoner's lot.76 Two aspects are important here: first, that a lengthy
delay before hearing may lead prisoners who have been charged to spend
more time in segregation with a consequent increase in tension, 77 and,
second, that more formal hearings will necessitate prison officers making
more detailed statements and spending more time at hearings. This
could divert staff resources from activities like supervising work, education and recreation. These are problems but again may not be as large
as they initially seem. The Prior Committee made recommendations to
reduce pre-hearing segregation, 78 while, given the overcrowding and
strain on resources in many prisons anyway, prisoners may feel a
perceptibly fair disciplinary system, especially where substantial
amounts of remission are involved, compensates for slight losses in other
areas of prison life.
To conclude on this issue, I hope I have shown, first, that no cases
clearly establish that a right to legal representation can never be a part of
the content of natural justice, or the duty to act fairly. On the contrary,
several cases suggest that where serious interests, notably liberty, are at
stake, where the nature of the procedure is akin to the adversarial
criminal trial, and where the costs of representation are not too high, it
will be mandated as part of a fair procedure. Secondly, I hope I have
demonstrated that Boards of Visitors' hearings do lie at that end of the
continuum of the content of natural justice. Personal liberty is at stake,
the procedure is now accepted to be essentially adversarial and on the
issue of costs it is far from conclusive that these would be excessive if a
right to representation were granted. I also hope I have demonstrated
that there are structural and administrative reasons which support the
76 See Morris, op cit supra n 73.

77 Currently under prison rule 29(2) in Northern Ireland a prisoner charged with an
offence against discipline may be kept apart from other prisoners pending adjudication. As Morris notes (op cit supran 73) this is now used largely as a matter of routine.
78 Prior, op cit supra n 8 recommended that the new Prison Discipline Tribunal be
involved in pre-hearing segregation. This recommendation has not been accepted by
the Government: see Prison DisciplinarySystem in England and Wales supra n 72, para

63.
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view that this should be a right rather than a matter for the discretion of
the Board as at present. Hearings before the Board of Visitors seem to be
the sort of occasion the American Supreme Court had in mind when it
stated in Powell v Alabama: "The right to be heard would be in many
cases of little avail if it did not comprehend the right to be heard by

counsel". 7 9

THE EUROPEAN DIMENSION

Article 6(3) of the European Convention on Human Rights8 ° states
that everyone charged with a "criminal offence" has the right "to defend
himself in person or through legal assistance of his own choosing". At
first sight this does not seem likely to be of great help to prisoners charged
with offences under the prison discipline code. However, in 1976 the
European Court in Engel v Netherlands8 1 decided that simply because a
state defined a charge as "disciplinary" that did not decide matters as
regards the Convention. Rather such a charge could be "criminal" for the
purposes of Article 6 depending on three factors: first, whether the
charge existed purely in the disciplinary law of the state, or whether it
existed concurrently in the disciplinary and criminal law; secondly, the
nature of the charge; thirdly, the severity of the potential penalty. As the
Court subsequently confirmed, the latter two factors were the most
significant."8

Engel concerned disciplinary charges in the armed services but six
years later the Commission, 3 and subsequently the Court, 4 concluded
in Campbell and Fell v United Kingdom that such principles applied to
prison disciplinary hearings. Applying these principles to the cases
before them, the Commission and the Court concluded that Article 6(3)
applied to rule 52 mutiny charges in England and Wales. I have argued in
a previous edition of this journal" that the scope of the Court's Campbell
decision is unclear and could encompass a right to representation in most
Boards of Visitors' hearings in both Northern Ireland and England and
Wales. In Campbell a key aspect of the decision appeared to be the
Court's view that loss of remission could, by causing detention to
continue "substantially longer", come close to constituting deprivation
of liberty, the EngelCourt having previously concluded that punishment
involving deprivation of liberty generally belongs in the criminal sphere.
What is unclear is exactly how much potential loss of remission amounts
to "substantially longer detention" and, more precisely, whether a
potential 180 days loss is enough.

79 287 US 45, 68-9 (1932).
80 (Cmd 8969, 1950).
81 (1976) 1 EHRR 647.
82
83
84
85

See Ozturk v Germany (1984) 6 EHRR 409.
(1982) 5 EHRR 207.
(1985) 7 EHRR 165.
See Livingstone, op cit supra n 42.
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One obstacle to saying 180 days is enough is that the Commission
explicitly refused in Kiss v United Kingdom86 to hold that a charge
carrying a potential 180 days loss was "criminal" within the meaning of
Article 6(3). Moreover, the Commission in Campbell cited Kiss and
inferred from it that because the potential penalty in the Campbell case
was unlimited, as opposed to the 180 day maximum in Kiss, a conclusion
that it could not amount to a "criminal" penalty was incorrect. However,
the CampbellCourt did not make this point and the Commission and the
Court have disagreed before.8 7 One argument against seeing Kiss as a
clear authority on this point is that there the Commission was essentially
only concerned with whether any loss of remission constituted loss of
"liberty" within the meaning of Article 5. Hence it could be argued that
the issue of the significance of the potential penalty being 180 days loss of
remission (as opposed to the 28 days potential loss in governor's hearings, for example) has never properly been raised.
One further obstacle to seeing Article 6 as requiring a right to
representation in all Boards of Visitors' hearings is that not all charges
may satisfy the "nature of the charge" requirement. While some charges,
such as assault or doing gross personal violence, are offences under the
general law, other charges in the prison disciplinary code, such as
it"88
repeatedly making groundless complaints", appear, and have meaning, only in that code. If the severity of the penalty is not the only relevant
factor in invoking Article 6(3), then not all charges before Boards would
entitle a prisoner to legal representation according to the Convention.
The Court might, however, consider that where the penalties and
punitive nature of the charges are identical it would be wiser not to
perpetuate anomalies as regards the procedure.
This brief survey of the European position suggests that there may
be as great, if not greater, difficulties in establishing a right to legal
representation before all Boards of Visitors' hearings under Article 6(3)
of the Convention as there are in domestic law. This makes it all the more
important to consider how domestic courts have viewed the exercise of
the discretion to grant such representation.

TARRANT AND THE DISCRETION TO GRANT REPRESENTATION

While affirming the rejection of a right to legal representation, the
Divisional Court in Tarrantfound that the Board, as masters of their own
procedure, had a discretion to allow representation either by a lawyer or
someone else (apart from another prisoner). Moreover, this was not
unfettered discretion but rather one which had to be exercised according
to certain guidelines. Webster J went on to specify six factors which
86 7D&R55.
87 See, eg, in Campbell and Fell itself where the Court disagreed with the Commission's
conclusion that the Board of Visitors was not an "Independent Tribunal" within the
meaning of Article 6(1).
88 Rule 47(16) Prison kules 1964, rule 31(16) Prison Rules (Northern Ireland) 1982.
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Boards should take into account in deciding whether or not to grant
representation. These were: (1) the seriousness of the charge and potential penalty; (2) whether any serious points of law were likely to arise;
(3) the capacity of a particular prisoner to conduct his own defence;
(4) the difficulties for a prisoner in preparing a defence, particularly in
tracing and interviewing witnesses, if he were segregated prior to the
hearing under rule 48(2); 89 (5) the need for reasonable speed in making
adjudications; (6) the need for fairness as between prisoners and as
between prisoners and prison officers. As the Board had failed to exercise
its discretion in any of these cases, all its decisions were quashed.
Tarrant undoubtedly represents a major breakthrough in establishing the rule of law in prison disciplinary hearings. The decision has
been praised as a "tribute to the resources of the common law" 9 ° in that
the court managed to produce a result doctrinally in harmony with Fraser
v Mudge while rejecting that decision's overall thrust as to the undesirability of legal representation in prison disciplinary hearings. The enunciation of the six Webster factors left the position interestingly poised for
the future; would the courts state that if the Board had taken these into
account they were immune from further review in any case in which they
had refused representation, or would they specify more clearly when
operation of some or all of the six factors made it unreasonable to refuse
representation, and thus eventually create a de facto right to representation. Examination of the few occasions thus far when the courts have
been called upon to consider the application of the Webster criteria
suggests that they will follow neither approach exclusively but that rare
will be the occasions when a Board will be held to have acted wrongly in
refusing representation. 91
In Tarrant itself Webster J stated that while the Board had a
discretion they must exercise it reasonably, taking into account the six
factors and the overriding obligation to ensure that the prisoner received
a fair hearing. Considering the individual cases litigated in Tarrant, he
concluded that no reasonable Board could refuse to grant representation
to a prisoner on a rule 52 mutiny charge. This resulted from considerations of the complexity of the charge at issue, involving as it did notions
of collective action towards a common end, and the potential penalty
faced, namely unlimited loss of remission. However, Webster J concluded that a Board properly exercising its discretion could reasonably
refuse to grant representation where a prisoner faced a rule 51(1)(b)
charge of assaulting an officer. In the subsequent case of R v Board of
Visitors HM PrisonBlunderstone, ex parte Norley92 Webster J reached a
89 Rule 29(2) in Northern Ireland.
90 See Fitzgerald, op cit
supra n 41, p 37.
91 Such an outcome is perhaps foreseen by Lewis, "Prisoners and Legal Representation"
(1984) PL 401,402 where he sees the emphasis on the tribunal's discretion in Tarrant
as "harking back to the pre Ridge v Baldwin era when courts stressed that bodies were
masters of their own procedure subject only to residual (and rarely used) control by the
courts".
92 Unreported, 4 July 1984.
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similar conclusion where a prisoner faced a rule 5 1(1)(c) charge of doing
gross personal violence to someone other than an officer. In Norley
Webster J returned to and further explained several of the Tarrantfactors
to be taken into account by a Board (and made it clear that this was not to
be regarded as an exhaustive list). In particular, he stated that merely
because an offence fell within the rule 51 "graver offence" category this
would not automatically entitle one to representation but was only a
factor to be taken into account by the Board. In reply to the argument
that the applicant's defence, one of self-defence, involved difficult
questions of law, including the burden of proof, and that this weighed in
his favour on the issue of representation, Webster J replied that in this
particular case the content of the defence involved simple factual matters
such as who struck whom and that a lawyer was not necessary to present
these. Finally, he rejected the prisoner's claim that he was incapable of
conducting his own defence as he lacked a lawyer's skill in crossexamination. Webster J concluded that professional cross-examination
of all witnesses was not necessary to ensure a fair hearing and said that
this prisoner was "articulate and intelligent"."93
The outcome of these two decisions would appear to be that while
there is now a right to representation on rule 52 charges (certainly on
mutiny charges), rare will be the occasion when a Board is held to have
gone wrong in refusing it on a rule 51 charge---or its equivalent rule 33 in
Northern Ireland. Since Boards adjudicate only on "especially grave"
and "graver" offences (the latter largely corresponding to "more serious"
charges in Northern Ireland), if the fact of a charge appearing in the latter
category (as opposed to being one which can only be elevated to "graver
offence" status under the governor's rule 51(2) power) is not automatically to entitle a prisoner to representation, then attention will turn to the
other Webster criteria. As regards the first of these-whether a difficult
point of law was at issue-Webster J's decision in Norley could have the
effect of narrowing the scope of this considerably. It suggests that the
Board must consider the particular argument or defence each prisoner
makes rather than the general nature of the charge or his defence. Such a
particularised inquiry would be of limited susceptibility to judicial
review. In view of recent decisions finding disciplinary tribunals to have
misinterpreted the prison rules, 94 it is perhaps surprising to find the
courts narrowing the occasions on which prisoners can obtain professional assistance in dealing with points of law and hence throwing them
back on the advice of the Board. As regards the third point, the rejection
of a right to counsel to deal with difficult questions of fact as opposed to
law appears to indicate that the issue of the prisoner's ability to defend
95
himself will turn purely on the intelligence of the particular prisoner.
Apart from some disquiet that it may only be by the end of the hearing
that the Board will really be able to judge a prisoner's capacity to conduct
93 Quotation from LEXIS transcript.

94 See, eg, King and McConkey supra n 62.
95 This was essentially the approach taken to the issue of the prisoner's competence inIn
re Hone and McCartan's application. In refusing representation Lord Lowry LCJ noted
the prisoner was "an intelligent and articulate man".
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his own defence, such a view would appear to ignore, or at least
underestimate, the structural problems for a prisoner in conducting his
own defence that I outlined earlier.
The outcome of these decisions would suggest that the courts'
attitude to the question of legal representation in prison hearings is that it
should be available in "special" cases where the charge is particularly
severe or the prisoner particularly incapable of defending himself.
Norley's case was, as Webster J stated, "typical of very many cases in
which legal representation is neither necessary nor desirable".9 6 Tarrant,
thus, will not be used to develop a general right to representation.
Indeed, these decisions sound a warning for those who seek to use the
courts to reform the lawlessness of prison life. Rather than introduce a
right to representation which, it seems, would be one element of the rule
of law in prison life, the courts have suggested that this will be available
only at the margins, with the risk that this compromise will legitimate
denials of justice elsewhere. 97 Perhaps this is not surprising. A right to
representation and its widespread exercise could necessitate widespread
changes in prison administration and resource allocation. Given their
lack of detailed knowledge of such matters, the courts may feel this is a
task best left to the legislature, despite the fact that the legislature has not
shown great interest in the issue thus far. Reform at the margins does not
raise such problems. Such reticence, however, may also result from an
underestimation of the value of representation. This would appear to
have been the case with the decision of Forbes J in R v Board of Visitors'

HM Prison Swansea, ex parte McGrath.98 The hearing in this case
occurred after the Tarrantdecision when the Home Office had changed
the information given to prisoners prior to the hearing to include a
reference to being able to request legal representation. McGrath's form
did not contain this information and at the hearing the Board failed to
inform him of his right to request representation. Forbes J agreed that
this constituted a breach of rule 7(1) of the Prison Rules99 but opined that
any breach of natural justice was of a "purely procedural and ancillary
nature". In particular he concluded that it was certainly not on a par with
the prison authorities' failure to inform the prisoner of a valuable witness
which had been felt sufficient to justify certiorari in R v Blunderstone
Boardof Prison Visitors, ex parteFox-Taylor.1 Given the arguments made
in this paper as to how representation can alter the whole character of a

Since Tarrant many judicial review decisions have upheld refusals to grant legal
representation. See, eg, Norley; R v Pentonville Prison Board of Visitors, ex parte
Rutherford, The Times, 21 February 1985; R v LeicesterPrisonBoard of Visitors, exparte
FraserUnreported, 10 December 1984; R v ParkhurstPrisonBoard of Visitors, ex parte
Crowley Unreported, 3 December 1984; In re Lillis'sApplication (1984) 15 NIJB; In re
Daly's Application Unreported 1984.
97 For a discussion of the way "progressive" legal doctrine can legitimate the status quo it
seeks to change see Freeman, "Legitimizing Racial Discrimination through Antidiscrimination Law. A Critical Review of Supreme Court Doctrine" (1978) 62 Minnesota
LR 1049.
98 The Times, 21 November 1984.
96

99 Rule 16(1) in Northern Ireland.
1

[1982] 1 All ER 646.
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hearing, it is difficult to see how failing to make a prisoner aware of its
availability could be seen as a purely technical breach. Perhaps even
more remarkably Forbes J appeared to come to this view before concluding that McGrath would not in any case have been entitled to representation.
THE PRIOR COMMITTEE AND REPRESENTATION

The Prior Committee carried out an extensive review and made
detailed recommendations in relation to most aspects of prison discipline. 2 Most of these are beyond the scope of this paper and perhaps the
most significant, that Boards of Visitors cease to hear charges and be
replaced by an independent Prison Disciplinary Tribunal with a legally
qualified chairman, has already been rejected by the Government who
recommended instead the continuation of lay adjudication, probably
by
3
splitting Boards of Visitors into adjudicators and investigators.
The Committee ultimately came down against granting a right to
representation before the proposed new Tribunals but recommended
that there continue to be a discretion to be exercised on the Webster
criteria. Although the Home Office in its reply to Prior has accepted this
in respect of its own version of the Tribunals without comment, the
decision was not reached easily in the Committee itself. In testament to
the disagreements the report sets out both the arguments for and against
a right to legal representation. 4 In keeping with the trend I identified at
the outset of this paper for arguments of law and policy to be closely
related in this area, the arguments for tended to resemble closely those
discussed in the natural justice section and hence I do not intend to spend
too much time on them here.
The arguments against a right to legal representation, which ultimately prevailed in the Prior Committee, were composed of both
principle and pragmatism. The arguments of principle mainly stressed
the dangers of making these hearings too "adversarial" and the fact that
courts have concluded that fairness in this area does not necessitate the
protections of the criminal trial. As I have argued earlier, these hearings
already are "adversarial" and the courts have not adequately resolved
what fairness does require. The arguments of pragmatism stressed delay
and costs in both direct and indirect aspects. These I hope I have shown
are not entirely clear when weighed against the advantages in reducing
tension resulting from perceived arbitrariness in prison life. Admittedly,
Prior had more evidence on which to base these cost equations than
might be available to most courts but even this is not without question.
For example, the Committee's conclusion that present delays were
2
3
4

Although the Committee's report was confined to prisons in England and Wales any
proposed reforms in Northern Ireland would no doubt be influenced by its analysis.
See The Prison DisciplinarySystem in England and Wales op cit supra n 72, para 34.
Prior Report, op cit supra n 8, vol 1, paras 10.9-10.23.
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unacceptable (averaging 86 days between the grant of representation and
the hearing) was based purely on a survey of applications for representation made between the Tarrantcase in November 1983 and June 1985.
As the Committee notes, the Tarrant decision caught both the prison
service and local solicitors (few of whom knew anything about prison
disciplinary hearings) unprepared. As the prison authorities become
more used to making provision for cases involving legal representation
and more lawyers become involved in the area, thus reducing the
dependence on the few firms which specialise in it, one wonders if these
delays might not be reduced.
In coming to its conclusion the arguments from pragmatism proved
most significant for, as the report states, while some committee members
felt there should be no right to representation in principle, others
concluded that it would be wrong in principle to leave the issue of
representation to the discretion of the Tribunal; they concluded that
"there could be substantial practical difficulties in conceding an unfettered right to representation". 5 This theme of practical difficulties is
echoed by the Home Office, whose rejection of the Prior proposals for an
Independent Tribunal with a legally qualified chairman was based
largely on cost, £0.9 million as opposed to its proposed body which has
annual costs of £0.4 million.6
Ultimately one's main criticism of the Prior proposals in this area is
that they would appear to sacrifice principle to expediency and to reach a
conclusion which represents, not a compromise between the claims of
natural justice and efficient administration, but a clear preference for the
latter. In their own words, the right to legal representation is to be
denied, not on its own merits but because of a risk that its widespread
abuse might cause major administrative problems for the prison system. 7
In so concluding they may merely be reflecting their own terms of
reference. The Committee were to make their investigations and recommendations against an accepted background of a rising prison population, already overcrowded prisons, and little likelihood of any substantial
changes occurring in this situation. In these circumstances recommending a clear enforcement of prisoners' rights without being able to
suggest the administrative and policy changes that could make this a
reality might seem a pointless exercise. In making these criticisms I am
not arguing that delay in hearing charges is unimportant; there is a very
real sense in which justice delayed is justice denied. My argument is
merely that if it is agreed that prisoners should in principle have a right to
representation, should not efforts be devoted to examining ways in which
the management of the prison can be altered and resources allocated to
facilitate that right, rather than abandoning it because, in the present
context, it is difficult to achieve.

5
6
7

Prior Report, op cit supra n 8, para 10.19.
See The Prison Disciplinary System in England and Wales op cit supra n 72, para 34.
Prior Report, op cit supra n 8, vol 1, para 10.21.
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If the Committee was hoping overall to produce a document
acceptable to the Government in practical terms, its objective failed. The
Home Office initially expressed support for the Prior Committee proposals, apparently seeing them as the best alternative to what they feared
after Tarrant would be a system dominated by lawyers. However, as
Boards exercising their discretion began to refuse representation and the
courts upheld their decisions, these fears came to seem groundless. 8
Hence, encouraged by the view that the existing arrangements would
allow only a fairly minor role for legal representatives, they decided to
reject several parts of the report. Two of these rejections may strengthen
the case for a right to legal representation. First, the Government will not
ensure that a magistrate's clerk will always be available to assist the new
lay tribunal on matters of law, nor that any of its members will be legally
qualified. The lack of legal expertise in the tribunal has always been seen
as a reason for having legal representation for the defendant. 9 Secondly,
unlike Prior, the Government proposes that there will be no appeal from
the decisions of the new tribunal which will still have power to order up
to 120 days' loss of remission on any one charge. The lack of opportunity
to review the substance of Board hearings has already been one reason for
the search for more stringent procedural protections. By rejecting Prior's
proposals on the former, the Government may invite more litigation on
the latter.
CONCLUSION

The conclusion of this paper is relatively simple. I hope I have
shown, first, that natural justice does in some circumstances require that
to be heard a person has a right to be heard by a lawyer. Secondly, that
there are strong arguments that prison disciplinary hearings are one of
those circumstances. Thirdly, that neither precedent nor policy provides
convincing arguments against recognising that right. This right could be
founded in domestic or European law, though the preference in this
paper is for domestic law. Undoubtedly implementation of the policy
espoused in this paper carries with its risks: risks that the fears of the
Prior Committee might come to pass, risks that an absolute right to legal
representation would lead to an increase in delays and tension in the
prison, risks that the prison authorities might respond to this increasing
legalisation of disciplinary proceedings by ensuring that charges are
brought before governors rather than Boards and, in England and Wales
at least, by increasing the use of transfer and rule 43 segregation 10 to deal
with what are seen as troublesome prisoners. These strategies, currently
at least, would be less subject to legal scrutiny. " Time alone will tell on
8 See The Guardian, 2 June 1986.
9
10
11

See Fitzgerald, op cit supra n 41, p 36.
Rule 25 in Northern Ireland.
In England and Wales as a result of King supra n 46 governors' hearings are not
susceptible of judicial review. The position is otherwise in Northern Ireland as a result
of In re McKiernan's application(1986) NIJB 6. For decisions concluding that courts
have limited powers over other aspects of prison life see Williams v Home Office (No 2)
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these matters but it is perhaps significant that prisoners, no doubt aware
of these risks, have continued to push for a right to legal representation.
Moreover, therealisation that control through disciplinary powers will
be subject to the outside scrutiny of lawyers representing prisoners might
assist elements within prison administration to devise and argue for more
2
constructive ways of maintaining order within the prison.
So much for the desirability of establishing a right to legal representation. A more pressing question, perhaps, is whether it will come to
pass. The courts, while not providing a convincing argument against
recognising such a right, have hardly shown much sympathy for it. The
House of Lords, however, has yet to consider the issue, though it is soon
to have the opportunity to do so.' 3 In the only major prisoners' case to
reach the House previously14 their lordships gave what has often been
seen by prisoners' rights advocates as the most progressive decision ever
delivered by a British court on the issue. 15 Whether their lordships could
be persuaded to give a similar declaration of principle on a matter with
more far reaching consequences for prison administration is open to
question.
Parliament is more likely to get an opportunity to discuss the
question as the Government is pledged to put its alternatives to the Prior
proposals in a Criminal Justice Bill for 1986/7. Prisons have rarely been
high on the political agenda and most MPs' interest in what happens to
people in prison (as opposed to who should be sent there) is sporadic.
While press coverage of recent prison riots, legal actions and the Prior
proposals may have raised that interest somewhat, it must be doubtful
whether a consensus can be established to differ from whatever the
Government proposes.
Thus in the short term the legal representation issue may continue
to centre around how courts and Boards of Visitors interpret the Webster
criteria. There is evidence to show that Boards have not confined

12

13
14
15

[1981] 1 All ER 1211; McKernan v GovernorHM Prison Belfast [1983] NI 83 (removal
from association); R v Secretary ofStatefor Home Department,ex parteMcAvoy [1984] 3
All ER 417 (transfer); and generally Richardson ,JudicialIntervention in PrisonLife in
Accountability and Prisons, op cit supra n 29, pp 46-60. The Prior Committee did not
notice any marked increase in the use of rule 43 segregation since legal representation
was granted in the Tarrant decision, op cit supra n 8, vol 1, para 2.37.
See, eg, Jacobs' view that court decisions ruling aspects of prison administration or
conditions unlawful in the United States assisted some prison officials to push through
reforms that would otherwise have been blocked within the administration: The
Prisoners Rights Movement and its impacts 1960-80 in Crime and Justice: An Annual
Review of Research (Norval and Morris eds), vol 2, pp 429-70 (1980).
The House of Lords granted leave to hear this question in the McCartancase. See The
Belfast Telegraph 11 February 1987.
Raymond v Honey [1982] 1 All ER 756.
See especially Lord Wilberforce's oft quoted remark that "under English law, a
convicted prisoner, in spite of his imprisonment, retains all rights which are not taken
away expressly or by necessary implication" ibid, p 759.
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representation to rule 52 charges.1 6 For the pessimistic, however, the
signs are there that any change in this attitude would not be checked by
the judiciary. Only recognising a right to representation would ensure
that the courts' clear declaration in establishing natural justice in prison
disciplinary hearings does not degenerate into a matter of symbol rather
than substance.
STEPHEN LIVINGSTONE*

16

*

Figures produced for the Prior report show that in 1984 Boards of Visitors heard no
mutiny and only 5 charges of doing gross personal violence to an officer, yet legal
representation was granted in around 80-100 cases in the same period, op cit supra n8,
vol 2, appendix 10, tables 1 and 4. This, however, still amounted to only about 4% of
all cases before Boards and representation was granted in less than 30% of cases in
which prisoners requested it.
BA, LLM, Lecturer in Law, Queen's University, Belfast. My thanks are due to Brigid
Hadfield for her very valuable comments on an earlier version of this article.
Remaining errors are my own responsibility.
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A WEEK IS A LONG TIME IN DETENTION:
BROGAN AND OTHERS v UNITED KINGDOM

The European Convention on Human Rights and its permanent
institutions have been invoked by litigants from Northern Ireland on
several occasions over the past twenty years. Unlike most of these
applications that in Brogan and Others v United Kingdom' resulted in
a finding that the United Kingdom was in violation of the Convention.
This fact alone makes the case of some interest and this interest has
been increased by the reactions to the decision-reactions which have
included splits within the Government and the Labour party, a well
publicised conflict between the executive and judiciary, and a decision
by the United Kingdom to risk international criticism by again
derogating from the Convention.
HOW BROGAN AROSE

While the four applications involved in the Brogan case were first
entered in 1984 the antecedents of the case can be traced somewhat
further back. These lie in the policy of "criminalisation" adopted as a
response to paramilitary violence in the mid-1970's. While
criminalisation is a complex phenomenon, 2 in outline it can be
identified as a shift from a short term strategy to defeat terrorismbased on the primacy of the army, the use of clearly identifiable
emergency powers (notably internment without trial) and according
political status to prisoners-to a longer term strategy which
emphasises police activity, reliance on the criminal process, if
modified, and treating all prisoners as ordinary criminals.
Whatever its merits, criminalisation has always had its critics, and
these have fallen into two broad camps. The first criticise the overall
aim of the policy, arguing either that it is likely to hamper the security
forces in dealing with an armed rebellion or, from a different
perspective, that it attempts to disguise and deny legitimacy to that
rebellion. The second are likely to be sympathetic to the aim of
demilitarising Northern Ireland (without accepting the view that
changes in the criminal law alone are likely to achieve this) but contend
that often criminalisation has not achieved this, either because the laws
adopted diverge too greatly from a model of "ordinary" criminal law
or because their application is inconsistent with that aim.
1.

2.

Brogan and Others v United Kingdom Application Nos 11209/84,11234/84,11266/
84 and 11386/85, Decision of the Commission 14 May 1987, decision of the Court
29 November 1988, now reported in (1989) 11 ECHR 117. Unsuccessful
applications from Northern Ireland have included Stewart v United Kingdom
(1985) 7 EHRR 453 (plastic bullets); Elliott and Others v United Kingdom (UDR
widows); McFeeley and Others v United Kingdom (1981) 3 EHRR 161 (Maze
prisonconditions).
For a discussion of criminalisation see Boyle, Hadden and Hillyard, Ten Years on
in Northern Ireland (1980), pp 31-2.

Autumn, 19891

COMMENTS AND NOTES

Arrest powers have been a frequent target of this second type of
criticism. Studies in the early 1970s revealed that large numbers of
those arrested by the police and army were being released without
charge. 3 Arrest thus appeared to be fulfilling primarily a counterinsurgency purpose of facilitating intelligence gathering as regards a
suspect community. With the ending of internment in 1975 and moves,4
especially in the 1987 Northern Ireland (Emergency Provisions) Act,
towards bringing emergency arrest powers into line with nonemergency arrest powers, it might be expected that arrest would move
back to its normal function within a liberal criminal justice system.
This is to facilitate the apprehension and detention of those against
whom there exists significant evidence of their involvement in a
particular crime. Yet for the past fifteen years, while the total number
of arrests has significantly declined, the ratio of those charged to those
arrested has remained relatively constant at 15-20%. This low arrest/
charge ratio is increasingly true of even the most "normal" of the
emergency arrest powers, that contained in section 12 of the
Prevention of Terrorism (Temporary Provisions) Act 1984 (PTA)
(now section 14 of the Prevention of Terrorism (Temporary
Provisions) Act 1989).5 This provision does require reasonable
suspicion that a person has been involved in the "commission,
preparation or instigation of acts of terrorism". However the low ratio
of charges to arrests has led some critics to wonder whether most
arrests are based on reasonable suspicion at all, or whether arrest
powers continue to be used mainly for intelligence gathering
rather
6
than apprehending those involved in criminal activity.
Arrest powers have also given rise to concern because they are the
precursor to detention and interrogation. Throughout the current
period of conflict in Northern Ireland there have been recurrent
concerns regarding the conduct of interrogations, most notably
following an Amnesty International mission to Northern Ireland in
1978, which concluded that there was substantial evidence that
detainees had been physically ill-treated. Since reforms were

3.
4.

5.

6.

See Boyle, Hadden and Hillyard, Law and State (1975), pp 43-53.
The Northern Ireland (Emergency Provisions) Act 1987 introduced
reasonableness requirements into a number of police and army search and arrest
powers: see Jackson, "The Northern Ireland (Emergency Provisions) Act 1987"
(1988) 39 NILQ 235.
The PTA arrest power was little used in Northern Ireland until the early 1980s. In
1978 only 155 of 1341 police arrests were made under this power; by 1986 it had
risen to 1309 of 2208 arrests. However the ratio of those charged to those arrested
under the PTA fell from 90% to 27% in the same period. See Northern Ireland
Office Information Service, Statistics on the Operation of Emergency Powers
(1989).
See especially Walsh, The Use and Abuse of Emergency Legislation in Northern
Ireland (1983), pp 33-4; Hillyard, "The Political and Social Dimensions of
Emergency Law in Northern Ireland" in Jennings (ed), Justice Under Fire; The
Abuse of Civil Liberties in Northern Ireland (1988), pp 196-8.
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introduced following this report and that of Judge Bennett QC, 7
concern about interrogations has lessened, though it has periodically
resurfaced. 8 On. a more general level, civil libertarians in particular
remained concerned that allowing seven day detentions (as permitted
under the PTA) facilitated the development of undesirable
interrogation practices and was inconsistent with due process ideals. 9
For these critics neither the legislature nor the judiciary in the
United Kingdom offered reassurance. Parliament received several
reports favourable to the current arrest and detention powers t0 and in
both 1976 and 1984 re-enacted the broader arrest power and seven day
detention provisions contained in the PTA. The judiciary in Northern
Ireland have shown little willingness to narrow-and have arguably
broadened-the powers granted by Parliament. Thus while they have
generally been unwilling to allow confessions to be admitted where
suspects have been physically maltreated they have been reluctant to
exercise their discretion to reject confessions where pressure has been
exerted which falls short of this." On the PTA arrest power Lord
Lowry LCJ indicated in Ex parte Lynch 12 that the common law
requirement to inform a suspect of the grounds of arrest1 3 did not apply
to PTA arrests; all the arresting officer need do was recite the words of
the relevant section. In Hannav ChiefConstableof the R UC 14 Carswell
J indicated that as regards reasonable suspicion only the views of the
arresting officer were relevant as to whether on the facts "as known or
reasonably understood to be true by him" the arresting officer had
reasonable grounds for making the arrest. Carswell J indicated that the
court would be reluctant to overturn this decision unless these were
grounds that no reasonable officer would have acted upon. This
decision leaves it unclear exactly what information is required to
justify an arrest, especially where that arrest-as most are-is based
on the instructions of a superior officer. Given the bureaucratised,
hierarchical nature of a modern police force, these decisions appear to
have rendered the use of the PTA arrest powers largely immune from
judicial review and increased the concern of critics who fear they may
be used to arrest more than those the police are seeking to prosecute.
7.

8.

See Report of the Committee of Inquiry into Police Interrogation Procedures in
Northern Ireland (Cmnd 7947, 1978). The reforms introduced included an
available medical examination for detainees every 24 hours and video monitoring
(but not recording) of interrogations by another police officer.
See for example In re Gillen's Application [1988] 1 NIJB 47 (habeas corpus
application for prisoner beaten while in custody). The Amnesty International
Report (1988), p 222 refers to three cases of people who suffered injuries in police
custody.

9. See generally Scorer and Hewitt, The Prevention of Terrorism Act; the Case for
Repeal (1981).

10.

11.

See for example the Reviews of the Operation of the PTA by Lords Shackleton
(Cmnd 7324, 1978), Jellicoe (Cmnd 8803, 1983) and Colville (Cm 264, 1987).

For discussion of this issue see Walsh, n 6 supra at pp 46-53 and Mauch,

"Confession Evidence in the Diplock Courts" (paper prepared for the Committee
on the Administration of Justice, 1988).
12. [1980] NI 126.
13. See Christie v Leachinsky [1947] AC 573.
14. [1986] 13 NIJB 71.
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By the mid-1980s therefore there remained concern about the
scope and use of the PTA arrest power, but few domestic avenues of
challenge seemed open. There remained the possibility that this arrest
power contravened Article 5 of the European Convention of Human
Rights, which guarantees a right to liberty. However this avenue was
also blocked by the fact that the United Kingdom had entered a
derogation under Article 15(1) of the Convention from the
applicability of Article 5 as regards Northern Ireland. 15 However on 22
August 1984 the United Kingdom Government withdrew the
derogation-and almost exactly two months later the first of the four
applications that eventually became Brogan and Others v United
Kingdom was filed.
THE BROGAN CASE IN STRASBOURG

The four applicants in the case were all arrested and detained under
section 12 of the PTA in the months shortly following the withdrawal
of the derogation. Two applicants (Brogan and Coyle) were arrested in
Tyrone and detained for five days eleven hours and six days sixteen
hours respectively. The other applicants (McFadden and Tracey) were.
arrested in Derry and detained for four days six hours and four days
eleven hours respectively. All were released without charge. They
sought to challenge their detention under Articles 5(1)(c), 5(3), 5(4)
and 5(5) of the Convention. 16
Article 5(1)(c) is among those provisions which indicate when a
person may be deprived of his liberty in accordance with the
Convention. Its relevant passage indicates that deprivation of liberty
may be in accordance with the Convention when it results from "the
lawful arrest or detention of a person effected for the purpose of
bringing him before the competent legal authority on reasonable
suspicion of having committed an offence". The applicants sought to
invoke this article to challenge both the nature and use of the PTA
arrest power. Their challenge rested on two limbs.
The first claimed that the criterion for section 12 arrests,
reasonable suspicion of involvement in the "commission, preparation
or instigation of acts of terrorism", was broader than the "reasonable
suspicion of having committed an offence" permitted by Article
5(1)(c). The second directly challenged the use of the arrest power,
claiming that it was being employed for intelligence gathering rather
than, as the Convention requires, to bring someone "before the
competent legal authority". To support this limb the applicants cited
statistics on the ratio of charges under section 12, and statements by
15.
16.

See (1978) 21 Yearbook ECHR 22.
The applicants did raise a challenge under Article 5(2) concerning the words of
arrest in their original petition. However this was not pursued at the admissibility
stage before the Commission and the Court refused an attempt to revive it at the
Court hearing.
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Lord Lowry LCJ in ex parte Lynch 17 and by the then Home Secretary

Leon Brittan,18 which threw doubt on the purposes to which section 12

was put.
A unanimous Commission, and the Court by 16-3, rejected both
these arguments. On the first point they cited the Court's view in
Irelandv United Kingdom19 that suspicion of involvement in terrorism
was "well within the notion of an offence" for the purposes of Article

5. As regards the second they stressed that they could not examine the
use of section 12 in general and were limited to considering whether in
this particular case the applicants had been arrested for the purposes of

bringing them before the competent legal authority. This focus on
concrete cases is in line with the Convention institutions' usual
approach to claims of systemic abuses of powers and was also taken by
the Commission in the Stewart2° case involving the use of plastic bullets
in Northern Ireland. As regards the concrete use of section 12 the

Court accepted the Government's arguments that Article 5 did not
require an intention to charge everyone arrested; once reasonable

suspicion existed, someone could be arrested with a view to charging
him if interrogation or further inquiries revealed sufficient additional
evidence. The appropriate test was one of a good faith intention to
charge if further evidence was obtained and there was nothing in this
case to call that good faith into question.
The attempt to invoke Article 5 to narrow the scope and
application of the PTA arrest power was therefore rejected. However
some aspects of the decision indicate that this rejection may not be
entirely unequivocal. First, the applicants had conceded, mainly to
avoid problems with the argument that they had not exhausted

domestic remedies, that in each case the police did have reasonable
suspicion of their involvement in terrorism. Moreover it was
established that they were questioned about their involvement in
specific offences rather than about their involvement in terrorism in
general. In such circumstances it would have been very difficult to find

17.

In Lynch (supra n 12 at p 126) Lord Lowry LCJ commented that arrest under
section 12 was not necessarily the first step in a criminal proceeding but was
"usually the first step in the investigation of the suspected person's involvement in

terrorism".
18.

19.
20.

In a radio interview Mr Leon Brittan MP when Home Secretary stated in reply to
an inquiry regarding the low charge/arrest ratio under the PTA: "I think that is a
very misleading figure because that suggests the purpose of the legislation is simply
to bring a charge. If that were so, then there might be almost no need for the
legislation. What the figures do not tell is how much information was obtained not
only about the people concerned but about others and how many threats were
averted as a result of obtaining information from those who were detained."
See Irelandv United Kingdom (1978) 2 EHRR 1.
In Stewart v United Kingdom (1985) 7 EHRR 453 concerning whether a child's
death as a result of being struck by a plastic bullet violated the right to life protected
by Article 2 of the Convention, the Commission refused to consider the use of
plastic bullets in the abstract. It confined itself to their use in the particular
circumstances of the case.
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a breach of Article 5(1)(c) as regards these particular cases; but other
cases may be different. Secondly, those who dissented in the
Commission (finding even five days' detention to violate Article 5(3))
indicated that they were prepared to tolerate broad arrest powers only
if there was judicial supervision of their exercise. The dissenters' view
on the length of detention was largely accepted by the majority on the
Court. With that requirement for judicial supervision now largely
removed by the derogation, a future Court might devote more
attention to the nature of the PTA arrest power than did the Brogan
21
Court.
The applicants had greater success on their argument that the
provisions of sections 12(4).and 12(5) of the PTA, which allow
detention for up to 48 hours on arrest, and for a further five days if the
Secretary of State approves, violated Article 5(3) of the Convention.
This requires that everyone arrested in accordance with Article 5(1)(c)
be brought "promptly before a judge or other officer authorised by law
to exercise judicial power". 22 Both the Commission and Court
concluded that this requirement was not met in the case of PTA
arrests. However, while a majority on the Commission were prepared
to allow persons to be held for five days before appearing before a
judge (and hence found for only two of the four applicants), the
majority on the Court regarded detention for even four days six hours
as too long.
The majority on the Commission took an essentially pragmatic
approach to the Article 5(3) claim. They noted that in the past the
Commission and Court had suggested that four days was the upper
limit for which someone could be held before being brought before a
judge. One case had in exceptional circumstances-the detainee
became ill and had to be taken to hospital-allowed five days. 23 They
concluded that four days remained the normally appropriate limit but
that "the struggle against terrorism may require a particular measure
of sacrifice by each citizen in order to protect the community as a whole
against such crimes". 24 The Commission also acknowledged the
Government's arguments that bringing suspected terrorists quickly
21.

22.

23.
24.

How authoritative the Ireland v United Kingdom ruling is must be in doubt given
that Ireland accepted the existence of an emergency situation in that case. Courts
in the United Kingdom have differed over what suspicion of "involvement in
terrorism" amounts to. In McKee v Chief Constableof the RUC [19841 NI 169 the
Northern Irish Court of Appeal held that this required suspicion of involvement of
offences of violence, while the House of Lords (obiter), without offering a precise
formulation, indicated that it should be given a broad interpretation: [1984] NI
181.
As was affirmed in Brogan, appearance before the judicial officer as required by

Article 5(3) is only to decide on the legality of continued detention. The issue of
how long may elapse before a suspect is brought before a judge for trial is governed
by the notions of a "reasonable time" contained in Articles 5(3) and 6(1).
Application No 4960/71, Decision of the Commission 19 July 1972; 42 Collection,
p 49.
See Commission decision, para 106.
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before judicial tribunals caused problems in that the evidence against
such suspects was often based on information from informers who
might thereby be put at risk. Thus they concluded in these special
circumstances five but not seven day detentions might be upheld.
The four minority Commission members (Frowein, Thune,
Treschel and Schermers) were less impressed by the context of
terrorism. 25 Stressing the importance of judicial supervision as a
safeguard against the risk of abuse of arrest and detention powers they
argued: "It is precisely in situations where wider powers of arrest are
conferred on the authorities to cope with an organised terrorist threat
that the need for judicial control against the abuse of power is
greatest." They concluded that all four arrests in this case were in
violation of Article 5(3).
The majority on the Court sided with the Commission minority.
While acknowledging that the growth of terrorism meant that it had to
strike a balance "between the defence of the institutions of democracy
in the common interest and the protection of individual rights",26 it did
not regard that balance as permitting detentions in excess of four days
six hours. The Court stressed both the role of judicial supervision in
protecting the "fundamental human right" of the absence of arbitrary
interference with one's liberty by the state and the text of Article 5(3),
which referred to "prompt" appearance before a judge or judicial
officer. 27 Such a concept had to be distinguished from that of a
"reasonable time" which appears elsewhere in the Convention and,
although the Court was left some flexibility in its interpretation, this
could not be "to the point of impairing the very essence of the right
guaranteed by Article 5(3), that is to the point of effectively negativing
the state's obligation to ensure a prompt appearance before a judicial
authority". 28 The majority concluded that all four detentions violated
Article 5(3), but did not specify what an acceptable period of detention
was.

Seven judges (Vilhajlmsson, Bindschedler-Robert, Glocklu,
Matscher, Valticos, Evans and Martens) dissented, regarding none of
the detentions as violating Article 5(3). All basically indicated that
they regarded the majority as paying insufficient attention to the
context of terrorism. Most argued that the Court had in the past
acknowledged that the four day limit could be exceeded in exceptional
circumstances-terrorism in the Northern Irish context they regarded
as an exceptional case. Judge Evans stressed the difficulties the
Government had alluded to regarding judicial supervision of detention
25.

Sir Basil Hall dissented on the grounds that in his view seven days' detention was
permitted under Article 5(3).

26.

See Court decision, para 48.

27.

The Court stressed (at para 59) that the use of the word "aussitot" (literally
"immediately") in the French text of Article 5(3) indicated there was little scope
for flexibility.
See Court decision, para 59.

28.
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in terrorist cases. Judge Martens contended that the proper approach
was to concede that governments had a "margin of appreciation" in
dealing with terrorism and that the European institutions should only
intervene if it found the state's arguments for a particular power
"wholly unconvincing and incapable of being reasonably defended".
This he did not think was the case in dealing with the PTA seven day
29
detention power.
Ultimately then the difference between the majority and minority
on both the Commission and Court came down to the relative weight
to be accorded to the context of an acknowledged terrorist threat. The
majority on the Commission and, to an even greater extent, the
dissenters on the Court, accepted the argument that when a significant
level of terrorism exists measures taken to combat it-should be subject
to a lesser level of scrutiny as regards their compatibility with
international human rights norms. The Commission minority and
Court majority did not. In particular they took the view that
independent judicial scrutiny of the operation of anti-terrorist powers
was not lightly to be ousted. It seems to the writer that there is much
to applaud in the latter approach. On the general level, the idea of a
special status for anti-terrorist laws is a disturbing one. Given the
existence of terrorist activity in several European states, it might lead
these states significantly to water down human rights protections while
being able to claim they continue to give effect to the Convention.
Moreover the creation of one special regime could be a precedent for
others. Drug-related offences or organised crime might become the
next area where human rights are evaluated differently. A
proliferation of special regimes would considerably undermine the
Convention's claim to protect human rights as opposed to the rights of
particular groups.
On a more detailed level it is worth noting that, unlike rights to
speech or privacy, the rights to liberty and a fair trial in Articles 5 and
30
6 of the Convention do not contain qualifying or "clawback" clauses.
This suggests that the balancing, context-related approach normally
employed in interpreting the speech and privacy provisions is less
appropriate as regards Articles 5 and 6. These provisions would appear
to be designed to apply fully-excepting only the extreme
circumstances when derogation from them in line with Article 15(1) is
permissible.
29.

30.

Judge Martens stressed the "particular extent, vehemence and persistence of the
terrorism that has raged in Northern Ireland since 1969", the fact that the United
Kingdom was a democracy of long standing and as such was aware of the
importance of individual liberty, and the fact that the PTA powers were granted for
limited duration with regular independent review of their operation.
The phrase is that of Higgins, "Derogations Under Human Rights Treaties" (1978)
48 BYBIL 281. It refers to provisions such as those in Article 10(2) of the European
Convention which states that the exercise of the right of freedom of expression
"may be subject to such limitations as are prescribed by law and are necessary in a
democratic society ... ".
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The other issues raised in the litigation caused far fewer problems
for either the Commission or the Court. The Commission concluded
by 10-2 and the Court unanimously that there was no breach of Article
5(4).31

Judicial review, whether by habeas corpus or false

imprisonment proceedings, was available to test the lawfulness of the
applicants' detention. These were not limited to testing procedural

questions (eg whether the applicant was detained under the correct
statute) but also substantive ones (eg whether there did exist
reasonable grounds for his detention). This was all Article 5(4) was
taken to require. Almost as little dispute existed over the finding of a
breach of Article 5(5),32 once a breach of Article 5(3) was
acknowledged. It was conceded that compensation would not be

available to the applicants in the Northern Irish courts for a breach of
Article 5(3). However, perhaps somewhat surprisingly having sought
comments from both sides, the Court subsequently ruled that the

applicants were not entitled to any compensation under Article 50 for
the time they spent in detention in violation of Article 5(3).33
THE AFTERMATH OF BROGAN

The decision of the Court in Brogan appeared to be something of
a surprise for the Government. The decline in the number of those
being held in excess of five days 34 suggested that the police might

tolerate the Commission standard as a limit, even if they found it
undesirable. The Court decision however left it unclear whether even
four days' detention without judicial supervision would be permissible
under the Convention. 35 There was no immediate Government
response to the ruling and it quickly became clear that there were

disputes among politicians, officials and security force chiefs as to what
approach should be followed. Three alternatives appeared to exist.
The first was essentially to scrap the PTA. With a Police and
Criminal Evidence Order for Northern Ireland already in draft, an
31.
32.
33.

34.
35.

Article 5(4) requires that everyone deprived of their liberty be able to take
proceedings to have the lawfulness of their detention "speedily" decided upon.
Article 5(5) requires that anyone arrested or detained in violation of Article 5 have
an enforceable right to compensation.
On 30 May 1989 the Court ruled that as regards the applicants' claim for nonpecuniary damage the finding of a violation of Article 5 was "just satisfaction" for
the purposes of Article 50, "having regard to the circumstances of the case and in
particular the reasons leading to the decision [that there was no breach of Article
5(1)]". The Court would thus seem to put little value on deprivation of liberty in
breach of the Convention per se.
Statistics contained in a Northern Ireland Office press release on the day of the
Brogan decision indicated that 80% of those arrested under the PTA in 1988 had
been released or charged within five days; this compares with 54% in 1981.
Treschel, "The Right to Liberty and Security of the Person-Article 5 of the
European Convention on Human Rights in the Strasbourg Case Law" (1980) 1
HRLJ 88, 131 argues that "only exceptional circumstances could even justify a
delay of three days, the normal maximum being 48 hours". Treschel was one of the
dissenting members of the Commission in Brogan.
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Order heavily modelled on the Police and Criminal Evidence Act
1984, it was clear that soon the police would be able to detain people
under the "ordinary" criminal law for up to four days, with judicial
supervision after 36 hours. 36 This provision appeared likely to comply
with the European Court's ruling and many, in the civil libertarian37
lobby especially, argued it was adequate to the security forces needs.
It soon became evident, however, arguably from Mrs Thatcher's initial
response that she would ensure the security forces would have all the
powers they required, 38 that this approach was not being
contemplated. A new Prevention of Terrorism Bill was already before
Parliament by the time the European Court ruled and the Government
made it clear that its intention was to press ahead with it. Instead
attention switched to ways of retaining the seven day detention power
while complying with the Court's ruling.
The second alternative, therefore, was to introduce an element of
judicial supervision of detentions after three or four days. Although
the British Government had consistently argued throughout the
Brogan litigation that this would be impossible if it took place in open
court, and undesirable if it proceeded in camera, attempts were made
in the wake of the decision to find a way to achieve this. The main
problem appeared to revolve around who would provide the judicial
input. Magistrates hear applications for extensions of detention under
PACE, but there appeared to be some doubt as to whether they were
the right people to be involved concerning suspected terrorists. High
Court judges might be better suited to the task; but while this might
work in Great Britain, where the number of applications was likely to
it risked an increase in workload which
be low, in Northern Ireland
39
would swamp the bench.
The third alternative was to enter a notice of derogation under
Article 15(1) of the Convention. The main advantage of this was that
it would allow the PTA arrest power to remain in place unaltered and
would require no change in policing policy. Its main disadvantage was
that it risked significant international criticism. Derogation would
again put the United Kingdom in the same camp as countries with
appalling human rights records, such as Chile, which derogate from
36.
37.
38.
39.

This was indicated in the Proposal for a draft Police and Criminal Evidence
(Northern Ireland) Order 1988, arts 42-3.
This view was espoused for example by the Committee on the Administration of
Justice: see Irish News 2 December 1988.
Such perhaps was indicated by Prime Minister Margaret Thatcher's initial reaction
to the ruling: "We shall ensure that the police have the powers that they need to
tackle terrorism vigorously" 142 HC Debs col 575 (29 November 1988).
The Standing Advisory Commission on Human Rights, which obtained leave of
the President in accordance with Rule 37(2) of the Court Rules of Procedure,
submitted a memorandum to the Court on 19 January 1988 arguing for this. They
argued for a limitation on detention periods to five days in total and for detentions
in excess of 48 hours to be subject to an exparte hearing before a High Court judge.

I am grateful to Mr Geoffrey Sonnenberg, secretary to the Commission, for
supplying me with a copy of the memorandum.
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international human rights treaties. Moreover there was always the
possibility that, having withdrawn the derogation in 1984, suggesting
an emergency no longer prevailed, the Government might have
difficulty persuading the European institutions that one again existed.
In the end it appears that pressure of time was decisive. With the
Government anxious to have the new PTA in place before the old one
expired on 22 March 1989 and no resolution of the problems of judicial
oversight in sight by late December, those pressing for derogation
prevailed. On 23 December notices of derogation were entered to both
Article 5 of the European Convention and Article 9 of the
International Covenant on Civil and Political Rights. It was
subsequently reported that Northern Ireland's judges were
particularly hostile to any notion of their having a role in supervising
detentions, feeling that this might compromise their independence if
they later came to sit in a trial involving the same accused whose
continued detention they had earlier authorised and evidence against
whom they had already seen.4 Though the Government's decision was
met by significant criticism, dealing with the judgment caused
problems for opponents as well as supporters of the Government. Two
members of the Labour party front bench were to be sacked when they
disobeyed party instructions and voted against the Prevention of
Terrorism Bill because the Government had failed to reduce detention
41
periods.
Although the derogation has been described as temporary, the
passing of what is now the Prevention of Terrorism (Temporary
Provisions) Act 1989 unamended means that scarce parliamentary
time will have to be found in the future to prevent it becoming
permanent. An immediate question which arises is whether the
derogation complies with the requirements of Article 15 of the
42
European Convention. The European Court in Lawless v Ireland
indicated that it was for the Convention institutions rather than the
national governments to determine this question; but the standards
evolved since then in European jurisprudence to deal with this issue
have been described by one commentator as "disappointingly vague
43
and inconsistent".
Article 15 requires that for a derogation to be valid, two
requirements must be met. First, there must be a "war or public
emergency threatening the life of the nation" and secondly, the
measures of derogation must be "to the extent strictly required by the
exigencies of the situation". On both of these questions, especially the
second, the Commission and Court have recognised that states have a
40.
41.
42.
43.

The matter first surfaced in a number of articles in The Independent, 28 and 29
December 1988.
See The Times, 8 December 1988.
Lawless v Ireland [1961] Yearbook ECHR 438.
See Hartman, "Derogation from Human Rights Treaties in Public Emergencies"
(1981) 22 Harv ILJ 1, 3. Higgins (supra n 30) shares this view.
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"margin of appreciation".44 This seems to require that a state must do
more than act in good faith, but it is unclear whether it requires a great
deal more than this.
To deal with the first requirement, Hartman suggests that to
threaten the life of the nation "some fundamental element of
statehood, such as the functioning of the judiciary or legislature or flow
of crucial supplies, must be seriously endangered". 45 But it seems
unclear whether the existing, rather limited, 46 jurisprudence requires
even this. Rather, in common lawyers' parlance, providing a
government's decision is not one that "no reasonable government"
could have come to it seems unlikely that the Convention institutions
will disagree with it. As the guardians of a Convention whose primary
concern is with individual human rights rather than state sovereignty it
is arguable that the Commission and Court should take a stronger line.
They could, for example, insist on independently assessing whether
emergency conditions exist and recognise these only where ordinary
powers are clearly inadequate to ensure the adequate protection of
citizens' lives. Currently, however, their approach shows the
traditional deference of courts to governments on issues of emergency
powers. 47 Given the continuing high level of political violence in
Northern Ireland including attacks on the judiciary and politicians, it
seems unlikely that the Commission or Court will refuse to accept the
Government's invocation of an emergency.
One point that has not so far been explored in the derogation cases
is the requirement that the emergency "threaten the life of the
nation". This is relevant to any challenge to the derogation arising out
of the Brogan case in that its text covers the operation of section 12 of
the PTA throughout the United Kingdom. It might be credibly argued
that an emergency exists in Belfast and Derry-but what of Bristol or
Dundee? In other words, since the level of terrorist activity in Great
Britain over the last ten years is not that much higher than in France or
Germany over the same period can it be argued that the emergency
threatens the life of the nation as opposed to merely that part of it
which is Northern Ireland? If this is so, can the derogation be valid?
44.

45.
46.

47.

Hartman (supra n 43 at pp 24-9) notes that the "margin of appreciation" first
appeared in Lawless, was little heard of in the Greek case and was then revived with
a vengeance in Ireland v United Kingdom. In general see Morrison, "Margin of
Appreciation in European Human Rights Law" (1973) 6 Human Rights J 263.
See Hartman n 43 supra at p 16.
So far only three cases have considered derogation provisions. In Lawless the
Court recognised an emergency in the existence of the IRA and its involvement in
terrorist activities in the Irish Republic in the 1950's. In the Greek case [1969]
Yearbook ECHR a rather stricter approach was taken and the Commission refused
to find an emergency in the combination of strikes and the Greek Government's
fear of a communist uprising. In Irelandv United Kingdom the Irish Government
did not contest the existence of emergency conditions in Northern Ireland in 1971,
only the necessity of the measures taken to deal with it.
See Alexander, "The Illusory Protection of Human Rights By National Courts
During Periods of Emergency" (1984) 5 HRLJ 1.
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Taking the Lawless approach to the conditions necessary for the
existence of an emergency (where one was found to exist by reason of
the existence of the IRA and its involvement in terrorist activity in the
Irish Republic), one might well argue that any paramilitary activity in
Great Britain might be enough to indicate the presence of an
emergency throughout the United Kingdom. This however would be
to set the degree of scrutiny of declarations of emergency at a very low
level. It might be better to acknowledge that it is unlikely that "the life
of the nation" concept requires that the threat be of equal intensity in
all parts of the national territory. Most European states are federations
and most European conflicts are localised (eg the Basque country in
Spain, northern Italy at the height of Red Brigades activity). It is
unlikely that the Convention was drafted with the intention of
preventing states taking emergency action in respect of localised
problems. However the regional character of emergency conditions
might well be relevant to the second part of Article 15. It might be
argued that measures which are "strictly required by the exigencies of
the situation" in one part of the territory are inappropriate in the
another where the threat is less.
A further interesting point arises from the fact that, while the
United Kingdom Government withdrew its derogation in 1984, the
new notice of derogation, entered on 23 December 1988, states that
"Since the judgment of 29 November 1988 as well as previously the
Government have found it necessary to exercise, in relation to
terrorism connected with the affairs of Northern Ireland [the PTA
seven day arrest power]". The derogation thus appears to aspire to be
retrospective. This raises several questions. First whether withdrawing
the derogation estops the Government from claiming that an
emergency existed from 1984 to 1988. While estoppel is a clearly
recognised concept of international law, its application seems to arise
mainly in territorial disputes, to operate inpersonam and to require an
element of reliance. 48 Inter-state treaties conferring rights on
individuals create new problems especially with regard to whom the
representation can be said to be made. Apart from estoppel, however,
a second issue arises as to whether a tribunal can be expected to believe
the Government's argument that emergency conditions prevailed
when the derogation was withdrawn and that the security situation has
deteriorated markedly since 1984. This could create some tricky
problems for the United Kingdom, though the Government is likely to
claim that the withdrawal of the derogation in 1984 arose less through
a conviction that there was no longer a threat to the life of the nation
than a decision that the existing law was in line with the Convention.
A final issue arising through this apparent retrospective derogation is
whether there is a breach of Article 15(3) of the Convention. This
requires derogating states to inform the Council of Europe of their
decision. Although (unlike Article 4(3) of the Civil and Political Rights
48.

McNair, Law of Treaties (1961), pp 485-7 indicates that there is a need for one
party to rely on the representation of another, but unlike some versions of the
domestic law on estoppel there is no need for this reliance to be detrimental.
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Covenant) there is no requirement for immediate notification of
derogation, some commentators have suggested that even under the
European Convention delay in notifying may render a derogation
invalid. 49 A delay of four years may well come within this category.
To turn directly to the second half of Article 15, will the
Government be able to claim that the seven day detention power is
"strictly required"? The language of this part of the Article suggests a
high level of scrutiny, indeed that the Government must show both
that if the impugned measure is not taken the legal order will collapse
and that there are no less restrictive alternatives available. If this
approach were taken the Government could well be put on the spot to
explain why, for example, in camera hearings by judges or magistrates
could not be introduced to provide judicial supervision of detention.
The Government is however likely to raise the argument that High
Court judges are unsuited to such a job, because it involves them
excessively in pretrial matters, while magistrates are unlikely to
welcome the task as it may expose them to greater personal danger.
These arguments may not be entirely convincing. High Court judges
already deal with bail applications in Northern Irish anti-terrorist cases
and preside over voir dire proceedings in Diplock courts when they
hear evidence they may later have to disregard. As for magistrates,
they have already been regarded as targets by paramilitary groups in
Northern Ireland and have been given police protection. A stronger
argument may be that such supervision would lead to the
compromising of vital police intelligence sources if heard in open court
or to allegations of secret justice and of the judiciary performing an
executive role if the suspect could not appear or be represented. The
Government may argue that such supervision is feasible in the civil law
inquisitorial system of criminal procedure, where the magistrate
combines the functions of carrying out the investigation and protecting
the suspects' rights, but not in the adversary system where these
functions are split between the police and defence lawyers.
So far, however, the Court has not taken such an approach. In
Ireland v United Kingdom it gave the Government a "margin of
appreciation", with the result that no explanation was required as to
50
whether measures short of internment could have been taken.
Following this line it would again be likely to accord deference to the
measures taken-though in view of the improvement in the security
situation in Northern Ireland since 1971-251 and the proven survival of
the normal court system the Commission or Court might be more wary

49.
50.

51.

See Hartman n 43 supra at p 19 (discussing Lawless).
Green, "Derogation of Human Rights in Emergency Situations" [1978] Canadian
YBIL 92,100 comments on the Ireland v United Kingdom decision that "a critical
onlooker would be justified in concluding that the chances of a state being found
guilty of wrongly declaring an emergency are somewhat remote".
For example the number of recorded shootings in Northern Ireland fell from 1756
in 1971 to 392 in 1986.

302

NORTHERN IRELAND LEGAL QUARTERLY

[Vol. 40, No. 3

of upholding more extensive derogations
from Article 5, such as
52
selective or general internment.

CONCLUSION

With the derogation entered and the old section 12 power reenacted in a new PTA, 5 3 it might be argued that little has changed and
that the litigation begun by Brogan and the three other detainees has
achieved nothing. However clearly some things have changed. For one
thing, the suspicion that litigation can achieve little has been
reinforced. As discussed earlier in this paper, one of the reasons the
Brogan litigation occurred was the feeling that domestic law was
largely powerless to deal with significant abuses of emergency
provisions. By derogating, rather than complying with Article 5, the
Government risks giving the impression that even European action
will have the same effect.
Deciding to derogate also commits the Government to a policy
trend which may be difficult to reverse. If other elements of the antiterrorist policy, most notably the ban on radio and television
interviews with members or supporters of particular groups, 54 are
successfully challenged in Europe will further derogations be entered?
With each successive derogation the claim that Northern Ireland is
merely a problem of large scale criminality to be dealt with by the
ordinary criminal law becomes increasingly threadbare. In
international law derogation is clearly conceived to be a temporary
rather than a permanent situation. Domestic and in particular
international pressure for a political resolution of the conflict is likely
correspondingly to increase.
The case also has significant implications for the European human
rights system. Had the Commission and Court shown greater favour to
the United Kingdom's arguments that the presence of terrorism
merited a lesser level of human rights scrutiny, the Convention system
might have been considerably diluted. Increasingly, lawyers in other
countries which have significant anti-terrorist provisions are turning to
the Convention, perhaps because national courts are sensitive about
crossing their own governments on these questions. 55 As a result of
52.
53.
54.

55.

Hartman (supra n 43 at p 51) argues that where the regular criminal courts remain
open the presumption should be against the legitimacy of detention without trial.
The provision is now contained in section 14 of the Prevention of Terrorism
(Temporary Provisions) Act 1989: see generally Dickson, supra, pp 250-267.
The direction covers interviews with representatives of the IRA, INLA, UVF,
UFF, Sinn Fein and the UDA or those who express views which "solicit, support,
or invite support for such organisations". It may be in violation of Article 10 of the
European Convention and is currently being challenged in the domestic courts,
Cases concerning the anti-terrorist law of other European states include Barbera,
Messeque and Jabardov Spain (1989) 11 EHRR 360; Ensslin, Baaderand Raspe v
FederalRepublic of Germany 14 DR 64; Ventura v Italy 23 DR 5.
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Brogan they too can expect thorough scrutiny of the human rights
implications of these laws. Yet by refusing to be more flexible, did not
the Court push the United Kingdom Government into derogating, a
position largely beyond regulation by the Convention? Are not other
states likely to do the same if their anti-terrorist laws are struck down,
with the result that the Convention is rendered irrelevant to a
significant part of Europe's criminal justice system? This is clearly a
significant risk. To prevent derogation becoming an easy way of
evading the human rights guaranteed by the Convention, the
Commission and Court will clearly have to establish that derogation is
permissible only in the gravest circumstances, and provide more
precise guidance on the tests appropriate to derogation than has
hitherto been the case. If this occurs then Brogan will clearly not have
been without importance.
STEPHEN LIVINGSTONE*
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FOREWORD
Michael O'Boyle, Section Registrar, European Court of Human
Rights, Strasbourg
The 50 h anniversary of the ECHR coincides with the entry into force of the
Human Rights Act 1998 incorporating the provisions of the Convention and
also the decision of the European Union to embark on the drafting of its own
Charter of Fundamental Rights. Both incorporation and the decision of the
European Union are a reflection of what has been achieved over the last 50
years. Few would have imagined when the Convention was being drafted in
1950 that it would eventually become part of the law of the United Kingdom
to be applied by national courts with reference to the case-law of the
Convention institutions. Indeed, at the beginning of the life of the old Court
there was so little business that the Belgian judge in the Court - Henri Rolin
- wrote an article entitled "Has the European Court got a future?" So what
has happened over this period in response to Judge Rolin's despondent
interrogation? Four main developments have taken place.
In the first place the ECHR has taken root throughout Europe. Gradually, in
the course of the sixties and seventies there was universal acceptance of the
concept of a collective guarantee of human rights supervised by the
Commission and Court in Strasbourg. States accepted the premise that a
consequence of the right to be concerned with the protection of human rights
in other countries was that the spotlight would also be shone on their own
laws and practices. Following the tumultuous events of 1989, States from
central and eastern Europe were required to ratify the ECHR as a condition
of entry into the Council of Europe. By the end of the century the number of
Contracting parties had grown to forty-one, including Russia and Ukraine.
The Convention community thus extends from the Atlantic to the Pacific and
embraces some 800 million people.
Secondly, an impressive corpus of international human rights law has
developed over the years through the examination of cases by the
Commission and Court. Most, if not all, areas of national law must now take
account of Strasbourg jurisprudence. It also radiates its influence beyond
Europe and has been taken into account by the superior courts of many
Commonwealth countries. The judgments of the Court have led to many
changes in national law and practice even in countries not directly concerned
by the Court's judgment. The importance to the new democracies of the
standards reflected in these judgments should not be underestimated. They
map the contours of their law reform agenda. The law on fair trial, the right
to liberty, freedom of expression and association - shaped for the most part
in the context of complaints against the established democracies of western
Europe - has become an invaluable source and formulation of democratic
standards to be factored into reforms of the codes of civil and criminal law.
The third development concerns the continuous efforts of member States to
keep the ECHR in pace with the times. The First, Fourth and Seventh
Protocols added a series of new rights to the core freedoms contained in the
basic treaty. The Sixth Protocol provided for the abolition of the death
penalty in peace time and, in recent years, the Eleventh Protocol created a
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single European Court of Human Rights composed of full-time judges in an
effort to speed up the examination of human rights complaints. The latest
development comes in the form of a Twelfth Protocol providing for a general
prohibition of discrimination which opened for signature in Rome on 4
November this year.
Lastly, and side by side with the developments described above, the concept
of human rights has established itself as part of the political agenda in most
countries. Human rights discourse is now an integral part of inter alia
European political culture. It has become a central plank in foreign policy.
Incorporation of the ECHR and the Draft Charter of Fundamental Rights in
the European Union are the most recent examples of this reality. A less
understood aspect of this is the development of a notion of reciprocity: that
western countries cannot expect to influence human rights protection in other
regions if they do not accept the same standards and procedures of
supervision themselves.
But the 50 anniversary also coincides with a recognition that the Strasbourg
system by growing at such a pace is facing serious difficulties in coming to
terms with its increasing case-load (estimated at 15000 by the end of 2000)
and achieving the aims of the Eleventh Protocol of dealing with cases within
a reasonable time. It was unfortunate that the coming into being of the new
Court - confronted with the tasks of developing new procedures and working
methods - coincided with a period of unparalleled growth in membership of
the Convention system. It is suggested that the situation will worsen
dramatically if cases against Russia are brought with the same regularity as
against other countries. As things stand the Court's docket is especially
overburdened with cases against Turkey, Poland and Italy. Already voices
are clamouring for a reform of the reform. These are likely to be most
strident at the anniversary celebrations in Rome at the beginning of
November. If the Court's capacity to deal with cases does not increase,
linked to the necessity for States to provide the Court with budgetary
ressources commensurate to the spiralling growth in cases, there is the
prospect of serious damage to the integrity and reputation of the institution.
Many will claim that the European Union's new dynamism in the field of
human rights and the interrogation of whether the Draft Charter should be
legally binding and enforceable should not be seen, against this background,
as a mere accident of calendar. We may have to wait for the next 50 years to
answer Judge Rolin's question.
The excellent and varied collection of essays brought together in this special
edition graphically depict the developments which have occurred over the
last 50 years.
Lord Reed's reflections provide many insights into the consequences of
incorporation and the expansion of the judicial role. He reminds Northern
Ireland judges that they have some experience in the interpretation of broadly
expressed constitutional provisions under the Government of Ireland Act and
highlights specific Convention issues which have arisen in Scotland in the
area of criminal law, some of which have already had far-reaching
consequences (see the "temporary sheriffs" decision). Northern Ireland
judges will undoubtedly take particular note. Three particular insights stand
out. Incorporation will inevitably lead to and foster a growth of interest in
comparative law. Judges will be confronted with references to case-law not

just from Europe but from the United States, Canada, Australia and South
Africa. The internet has already become an indispensable judicial tool
whose easy access to the law of other jurisdictions can only accelerate this
trend. Secondly, the Convention may be expressed in broad terms but its
application in a given case does not involve judges giving "free rein" to their
own moral and political principles. They must examine the contents of
Convention law and take account of generally prevailing standards in other
jurisdictions. The novelty lies in the latter proposition which, in Lord Reed's
view, will "increasingly be the task of national courts in the century that lies
before us" and does not require judges to jettison wholesale their own
traditions. Lastly, he makes the valuable point that Strasbourg case-law may
be of limited assistance not only because of the difference in context of
particular cases but also because national judges may be called on to decide
issues before the national proceedings have terminated - something the
Strasbourg Court is loathe to do (see, in particular, the law concerning fair
trial). To this I would add the observation that many issues may find little or
no relevant case-law at all (see Olivier De Schutters' article on "waiver) or
the judge may be confronted with a Convention standard that sets the
threshold too low for a national court to be persuaded by (see Harvey and
Livingstone's discussion of cases concerning solitary confinement). His
conclusion has an appropriate prophetic ring to it and sets the agenda for the
future. The public will have to understand that there has been a constitutional
change. The courts will have to adopt an international breadth of vision, a
preparedness to depart from tradition where necessary and self-confidence in
their constitutional role.
Conor Gearty's contribution on democracy and human rights brings a
provocative and critical touch to the discussion layered with refreshing
"cautionary notes" and "complicating caveats". His article is a must for the
theorist who is profoundly concerned at the increasing power of the judges
(but haven't we been traditionally concerned with their conservatism?) and
the incessant tendency of the Strasbourg Court to trample on the fine lawns
of tradition and established dogma. Bowman v United Kingdom is perceived
to be such an aggressive intrusion that he has no hesitation about its wrongheadedness. Plain wrong and that's what happens when foreign judges fail
to understand the dividing line between carefully worked out national
solutions which they should be reluctant to tamper with and fundamental
matters which require a uniform resolution. His discussion brings into sharp
focus the rationale for the Court's oft criticised doctrine of margin of
appreciation (how will this be applied by national courts?). But when is a
judgment "wrong"? True its consequences may be far-reaching and difficult
to undo but where has the rule of law vanished to in this sense of outrage?
Are we expected to pick and choose which judgments we subscribe to
because they are more in harmony with what we believe the Strasbourg
Court should be doing? It will come as no surprise to learn that many States
are equally convinced for similar reasons that certain key judgments which
trespass on national prerogatives are also "wrong" (see Loizidou v Turkey as
the most recent and illustrative example). Strasbourg judgments may be
perceived as misguided or political but it should be remembered that the law
does not stand still and that the Court is always open to new argument in
future cases -just like a national court. But Conor Gearty is certainly right
when he asks "where are the cases against Russia concerning Chechnya?"
because this raises concerns about the relevance of international adjudication
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compared to other international actors when faced with large-scale human
rights problems; and when he argues that there has been perhaps too much
emphasis placed on the Court at the expense of other Council of Europe
human rights activities such as the Committee for the Prevention of Torture,
the European Social Charter or the Commissioner for Human Rights.
Jane Liddy - a former member of the European Commission of Human
Rights - portrays in her thoroughly researched article the growth and
development of Strasbourg case-law over the years by contrasting traditional
Article 8 case-law concerning prisoners, immigrants, gypsies and the
environment with four issues which have come to the fore in recent times
(new forms of family life, intrusive publicity, medical privacy and modem
forms of surveillance). Her remarks provide a tantalising glimpse of the
"profoundly thought-provoking issues" which will be raised before the
national courts and Strasbourg - and certainly before Parliament concerning the right to respect for private and family life. Should insurance
companies be permitted to require genetic testing in order to assess a
person's risk of inheriting a serious illness? Should the law permit financial
institutions or employers to compel individuals to undergo such testing and
to give access to the results? What are the implications of the Strasbourg
Court's case-law concerning Article 8 as regards routine video surveillance
in public places or in private premises or in the work place? Is there a
positive obligation on the State to protect people from the intrusive
behaviour of the "paparazzi"? Issues concerning "bioethical tourism",
cloning, transgenetic therapy, germ-line therapy - and one might add genetically modified crops, may well come before the courts for
adjudication. One may question whether Convention jurisprudence can
really be said to have "developed in an adequately measured pace" to meet
such daunting challenges.
Aileen McColgan's timely contribution on the rights of women draws
heavily on her book entitled Women under the law: the false promise of
Human Rights. As the title conveys, her thesis is that a constitutional charter
of rights is an ill-conceived instrument for promoting equality in civil society
and that the legal strides which have been made by women over the last
decades are more thanks to the efforts of the legislature rather than the
judiciary. There can be no quarrel with her assertion that rights cannot
provide a substitute for political action and can threaten legislative action
designed to ameliorate disadvantage. She illustrates her theme with extensive
references to United States, Canadian and European jurisprudence in the
areas of equality, affirmative action, abortion, rape and other forms of
violence against women. In so doing she demonstrates the truth of Lord
Reed's prediction about the growth of interest in comparative law.
Incorporation will not solve these problems but a greater judicial sensitivity
to the concerns of women must be high in the expectations of womens'
groups. The latest Cabinet Office sponsored research concerning the earnings
gap between similarly-skilled childless men and women over a lifetime and
the statistics concerning the low conviction rate for rape - both set out in her
paper - throw down the gauntlet.
Colin Harvey and Stephen Livingstone remind us that human rights "refer to
personhood and not citizenship". They address the extensive Convention
case-law as regards prisoners, asylum seekers and immigrants - "silenced"

groups which lie beyond "the cosy world of democratic citizenship". They
recall that many of the leading cases concerning censorship of prisoners
correspondence (Golder, Silver, Domenichini, Petra) have led to important
changes in the law at home and abroad. However they criticise the failure of
the Strasbourg system to find violations of Article 3 of the Convention when
confronted with especially harsh prison conditions (Krocher and Muller,
Aerts). They also touch on an important series of cases concerning the rights
of prisoners serving discretionary life sentences to challenge the continued
lawfulness of their detention as well as the leading judgments in the field of
extradition and expulsion (Soering, Cruz Varas, Vilvaraah, Chahal). In all
of these areas we may expect to see further developments under the Human
Rights Act directly inspired by the leading cases referred to by the authors.
There can be little doubt that national courts will in the near future be asked
to consider whether prison conditions amount to inhuman and degrading
treatment, whether expulsion of integrated aliens or second-generation
immigrants is at all permissible, whether the standard of judicial review in
extradition and expulsion cases passes muster under Articles 3 and 8 of the
Convention and whether the procedures for dealing with asylum-seekers
satisfy the requirements of Article 5.
Dr Ursula Kilkelly's article examines the implications of the Human Rights
Act for the detention and trial of young people, an important area which has
received little attention. She draws particular attention to the Assenov,
Boumar, T & V and Hussain judgments. This is certainly an area which is
ripe for controversy and challenge as the T & V judgment demonstrates (see
also Lord Reed's remarks concerning this case). Does the law give sufficient
attention to the principles of reintegrating and rehabilitating rather than
punishing young offenders? Do the custodial procedures and arrangements
concerning minors satisfy Convention requirements? What is meant by
Article 5 § 1 (d) when it speaks of" the detention of a minor.., for the
purpose of educational supervision?" As the author points out, future cases
in this area before both the national and the Strasbourg institutions will
involve interpreting the relevant standards of the ECHR against the
background of the UN Convention on the Rights of the Child. To this we
should now add Article 25 (the rights of the child) of the Draft Charter of
Fundamental Rights of the European Union.
Olivier De Schutter tackles the thorny question of waiver and rightly
concludes that there is no general theory of waiver to be found in Convention
jurisprudence although the question has been looked at in several cases.
Allied to this is the complex issue whether the positive "right to"
presupposes the negative "right not to". The issues he examines are
nonetheless central since they will be invoked time and time again in the
course of human rights litigation. Can an individual waive his right to a fair
trial or to be tried by an independent and impartial tribunal for example or
are these rights so fundamental in a democratic society that no account
should be taken of a personal decision to waive? Should an individual be
permitted to contract out of the right to be treated in a manner fitting for
human dignity because of some benefit conferred? (See his discussion of the
decisions of the French administrative courts concerning the "dwarfthrowing" cases). While the Court's judgments indicate a certain openness
to the waiving of procedural rights, Strasbourg is uneasy with the idea that
substantive rights can be waived or bartered away although in certain
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decisions the Commission has indicated that a person can ultimately assert
his/her religious freedom or freedom of expression - restricted by the terms
of employment - through resignation. In the Vagrancy case the tone is set:
"the right to liberty is too important in a 'democratic society'. . . for a person
to lose the benefit of the protection of the Convention for the single reason
that he gives himself up to be taken into detention".
The scholarship in the following pages covers a wide range of subjects that
go far beyond the interests of the academic community for they speak
directly to the concerns of practising lawyers involved in human rights
litigation, judges who are called upon to give effect to the provisions of the
Human Rights Act 1998, legislators contemplating the implications of
incorporation, political theorists fascinated but perhaps sceptical about the
democratic legitimacy of national law taking its cue from an international
court and non-governmental organisations representing the interests of
women, children, immigrants, and prisoners. Converts to the wisdom of
incorporation, staunch allies of the ECHR, sceptics and outright detractors
will find much fuel for their positions in this issue and much of substance to
absorb and contemplate. In my experience it is rare for a single specialised
issue of a human rights law review to succeed in providing such a judicious
blend of hard law, critical theory and practice. It is clear that the era of selfcongratulatory coverage of the ECHR is over and has given way to sharper
critical reflection. One could think of no greater birthday present.
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1. INTRODUCTION
The European Court of Human Rights has played a significant role in the
protection of human rights in Europe. Over the years it has demonstrated a
willingness to develop the Convention in a way intended to make rights both
practical and effective. While it has not always succeeded in this task, and
has shown caution in some areas, it has made an important contribution by
developing a rich human rights jurisprudence. The Court's dynamic
approach has helped to give the Convention the public profile that it now has
across Europe. Those struggling to protect human rights are more likely to
make use of the Convention if it is seen to work. In the United Kingdom
(UK) the rise of "Strasbourg-style" judicial reasoning may be one practical
impact of the Human Rights Act 1998. As is consistently stated, judicial
decision-making in the human rights sphere is not an end in itself. The
ultimate objective is more effective human rights protection for those
individuals and groups which require it. The aim of this article is to explore
the contribution which the Court has made in protecting the rights of
immigrants, asylum seekers and prisoners.
The Court has, as noted, made a contribution to the creation of a rich human
rights jurisprudence. Doctrinal development does not necessarily make a
difference in practice, but the crafting of this case law has had an impact and
is of importance. As we argue in this article the Court's work is not without
problems. It has tended to opt for a cautious and incremental approach to the
development of the Convention. On some rights it has failed to provide a
coherent justification of its own jurisprudence. The Court is an institutional
actor operating in a European political and legal context. It does not function
in a political vacuum. The judges are evidently conscious of this wider
political context. While there are sound reasons why judges should be alert
to this, we argue that this must not shade into excessive empathy for the
difficulties faced by states. The European Court of Human Rights should
function with its own paradigmatic understanding of the judicial role tied to
the core values of the Convention system. There is a strong justification for
a robust approach to the rights of the groups discussed in this article. If the
Court is concerned with strengthening democracy and human rights
protection, then it should take a clear stand with reference to those groups
silenced within the democratic process. We suggest that the plight of
immigrants, asylum seekers and prisoners in Europe demands a coherent and
assertive response. The Court can assist in the struggle to protect these
marginalised groups and bring their voices more fully within the public
sphere of member states of the Council of Europe.
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2. HUMAN RIGHTS AND JUDICIAL ACTIVISM:
THE LAW AND POLITICS OF INTERPRETATION
It is often suggested that human rights law demands a purposive approach to
interpretation. This is because it is difficult to conceive of, for example, the
rights contained in a human rights treaty as purely contractual. When states
sign and ratify a human rights treaty they are granting rights to individuals
and not purely reaching an inter-state agreement. The customary
international law rules of treaty interpretation are reflected in the Vienna
Convention on the Law of Treaties 1969.1 There reference can be found to a
mixture of interpretative methods, including the contextual and purposive.
In practice the European Court of Human Rights has focused on the object
and purpose of the Convention and applied a dynamic approach to its
provisions.' On occasion it is suggested that the Convention has a special
constitutional status and this argument reinforces the legitimacy of the
evolutive approach adopted. This approach to interpretation leaves room for
a tension to emerge later if, for example, a monitoring body or court adopts
an interpretation of the instrument which departs radically from the one state
parties thought they had signed up to. The success of an international
instrument can, however, be dependent on whether an institution is created
which has an interest in its dynamic interpretation. One of the reasons why
the European Convention has been so successful is precisely because
institutions were created to give authoritative meaning to the rights it
contains. While cautious in some areas, the Court has not been afraid of
pushing at the boundaries of Convention rights in others. This is if we
assume that there are boundaries contained within the abstract language of
the Convention. It might be more accurate to argue that the Court has shaped
its own boundaries, and there are very few natural limits to some Convention
rights. What this alerts us to is the role of judicial activism in shaping the
development of European human rights law. All the old and familiar
controversies are raised by this, surrounding the legitimacy of the judicial
role. In human rights law the context for this discussion is changing. If in
the past there was a tendency to rely excessively on judicial activism this is
no longer the case today. One clear example of this is the recent rise in
interest in national institutions for the protection of human rights.' At least
one of the reasons for their establishment is scepticism about the role of
national courts.4 There is in addition more sophisticated thinking about how
human rights might be mainstreamed in domestic contexts. This re-focuses
attention on the fact that it is to the national level that we must still look for
effective human rights protection. In making use of a purposive approach
the European Court of Human Rights is ultimately fulfilling its task of
facilitating national level protection. The problems surrounding this arise
most starkly in the deployment of the margin of appreciation doctrine. This
1 Articles 31-33.
2

See, for example, Golder v UK (1979-1980) 22 EHRR 524.

3 See

Principles relating to the status of National Institutions (Paris Principles),
UNGA Res 48/134, 20 December 1993; S. Spencer and I. Bynoe A Human Rights
Commission: The Optionsfor Britain andNorthern Ireland(1998).

4 A. Gallagher "Making human rights treaty obligations a reality: Working with new
actors and partners" in P. Alston and J. Crawford (eds) The Future of UN Human
Rights Treaty Monitoring(2000) pp 201-227.
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can be portrayed as either a welcome openness to national diversity or as
timid capitulation to cultural relativism.' Mahoney states:
"As in any system of international enforcement of human
rights, some interpretational tool is needed to draw the line
between what is properly a matter for each community to
decide at local level and what is so fundamental that it entails
the same requirement for all countries whatever the variations
in traditions and culture. In the European system that function
is served by the doctrine of the margin of appreciation".6
As he also notes, the doctrine has attracted severe criticism from those who
believe it encourages excessive deference to local traditions and practices.
Mahoney, nevertheless, defends it as a legitimate principle of interpretation.
Why? He does so because he believes that the Convention is grounded in a
particular version of political philosophy.7 The political theory is that
"political democracy is the best system of government for ensuring respect of
fundamental freedoms and human rights".8 What is noteworthy in this
argument is the view of the Court as a participant in a transnational dialogue
about the regulation of social, economic, political and cultural life. This role
demands limits and restraint as well as activism. Restraint may, of course,
be motivated by policy factors just as much as any principled basis in notions
of political democracy. Whatever the motivation, activism may be
particularly suited to protecting the rights of those individuals and groups
systematically neglected by the democratic process. This clearly applies to
the groups examined in this article. Political democracy has not always
demonstrated sufficient concern and respect for all individuals and groups.
The dynamic approach of the Court can assist in making political democracy
work.
The arguments over the margin of appreciation doctrine reveal other
problems. The main one is a tendency to overestimate the judicial role in the
protection of human rights, to the detriment of all the other mechanisms that
currently exist. There is a tendancy to place the judges on a pedestal and
then bemoan the fact that they do not reach the desired results. While judges
of the European Court should not abdicate responsibility, respectful
deference to national level decision-making need not be as problematic as is
sometimes suggested. The human rights movement should be careful about
placing excessive faith in the judiciary. The reason for introducing these
thoughts here is that too often minorities are used unreflectively simply as
convenient vehicles to justify judicial activism. While this is understandable
we believe that it is important to ground this approach more effectively. Our
argument is that the dynamic approach to the protection of rights can be
reconciled with a commitment to political democracy. In this way an

5

See P. Mahoney "Marvellous Richness of Diversity or Invidious Cultural
Relativism?" (1998) 19 HRLJ 1. See also P. Mahoney "Judicial Activism and
Judicial Self-Restraint in the European Court of Human Rights: Two Sides of the

Same Coin" (1990) 11 HRLJ 57.
6 Mahoney (1998) ibid. p 1.
S

I
Ibid.
p3.
Ibid. p3.
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assertive approach by the European Court of Human Rights can enrich and
not necessarily undermine political democracy.
There is one final point to note here. Judgments of the Court are influential
beyond Europe. Several significant judgments of the Court have attracted
attention in other international fora. The Court's jurisprudence has an impact
beyond the European context.
Slaughter has suggested the term
"transjudicial communication" to refer to the fact that courts are in dialogue
with one another. 9 There is a transnational judicial conversation about the
meaning of human rights which the Court has made a significant contribution
towards. The Court thus has a impact at the national level, but also a less
tangible international influence on the development of a transnational
dialogue on human rights. This transnational communication is not confined
to courts, but that is the specific subject of this article.
While we can argue about the legitimacy of its role, from a results-driven
perspective the jurisprudence of the Court has a wide-ranging impact on
rights protection. What we have sought to do here is argue that the Court,
through a dynamic approach, can make a vital contribution to enriching
political democracy, in particular, by ensuring that those groups silenced
within democratic life are accorded due concern and respect.

3. PRISONERS
Few are more silenced, at least as regards official political discourse, than
prisoners. They are a classic "discrete and insular minority",'" who in some
member states are denied even the right to vote when in prison. However the
European Court of Human Rights has recognised that although prisoners are
generally out of sight they should not be out of mind. Starting with the
decision in the Golder case in 1975 the Court has rejected the idea that there
are any "inherent limitations" on the rights of an individual simply because
they are detained in a prison." Instead it has been prepared to review claims
emanating from prisons as to the extent to which aspects of prison regimes
infringe the rights of those detained within them. As a result the Court and
Commission have delivered a significant range of rulings on matters such as
prisoners' correspondence, disciplinary procedures, decision-making with
respect to release and the conditions within which prisoners are held. Many
of these have wrought significant change in national practices in respect of
imprisonment, notably in the UK from which a substantial proportion of
cases have originated.
Engaging with prisons though poses some significant dilemmas for a human
rights tribunal. Taken literally it is difficult to see how any prison regime
can conform with notions of respect for private and family life, freedom of
expression and even the prohibition on inhuman and degrading treatment.
Even the most humane regime of imprisonment involves removing people
from regular contact with their family, depriving them almost entirely of

9 A. M. Slaughter "A Typology of Transjudicial Communication" (1994) 29
University ofRichmond Law Review 100.
0 The words of Stone J in United States v Carolene Products (1938) 304 US 144,

152-3 n. 4.
1 Golder v United Kingdom (1975) 1EHRR 524.
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privacy, curtailing their freedom of movement and denying them the
possibility of voluntarily associating with others. Yet the European
Convention on Human Rights was clearly not intended to prohibit
imprisonment in Council of Europe member states. Article 5(1)(a) provides
for the "lawful detention of a person after conviction by a competent court"
as one of the permitted deprivations of the right to liberty, and those who
drafted the Convention clearly envisaged that imprisonment would be
available as a penalty for those convicted of criminal offences. Indeed with
the progressive elimination of the use of the death penalty which is
facilitated by Protocol 6 and encouraged by the Committee of Ministers,
imprisonment has been recognised as the only penalty which is permitted
(perhaps even required under some interpretations of recent Article 13
jurisprudence) for serious criminal offences. Indeed the evidence in most
Council of Europe states in the last decade is that the use of imprisonment is
substantially on the increase."
The Strasbourg institutions thus face a tension. On the one hand they
recognise that the notions of individual rights contained in the Convention
extend to all persons who find themselves within a Convention member
state. On the other hand those same states clearly take the view that the
operation of a prison system is consistent with their being parties to
international human rights provisions such as the ECHR. The jurisprudence
on prisons issues very much reflects this tension. In some areas it has been
highly interventionist, calling into question long established practices of
prison management, in others it has been characterised by a reluctance to
intervene and rather brusque dismissals of an applicant's claims. If an
overall theme can be discerned it is perhaps that the Court and Commission
have been more willing to uphold lawyer's values of fair procedures
(especially in respect of access to court and a fair hearing) than intervene on
matters of substance. This perhaps reflects a deeper view that while issues of
sentencing and the management of prisons lie primarily within the discretion
of the state the Court will be prepared to intervene if prisons become islands
of lawlessness, spaces where capricious brutality is allowed to flourish and
where few other forms of external scrutiny or redress exist.
Areas of Intervention: Communications, Discipline and
Violence in Prisons
The Golder case itself concerned restrictions on prisoners' correspondence
and it is perhaps in this area that the Strasbourg case has shown itself most
willing to intervene. In Golder English prison practices which prohibited a
prisoner from contacting his solicitor before any complaint had first been
resolved internally within the prison were held to contravene both the Article
6 right of access to the courts and the Article 8 right of privacy in
correspondence. The Court stressed especially the importance of allowing a
prisoner unrestrained access to a lawyer in order that they might vindicate
the rights which they retained despite their imprisonment. This was a theme
the Court returned to in its 1992 decision in Campbell v United Kingdom,
when it found a breach of Article 8 where a Scottish prisoner's letters to his

12

See V. Ruggerio, M. Ryan and J. Sims (eds.) Western European Penal Systems
(1995).
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lawyer were regularly read by the prison authorities. 3 Again stressing the
importance of ensuring that prisoners are able to have unhindered access to
the courts an 8 to 1 majority in Strasbourg indicated that only in exceptional
circumstances, for example where the authorities have reason to believe the
privilege is being abused, could prisoners' letters be read or stopped.14 These
decisions have had a significant impact on prison regulations within the
United Kingdom 5 and the Court has also given rulings on the
impermissibility of restrictions on 6correspondence with lawyers in respect of
a number of other member states.'
The willingness to intervene in respect of correspondence has not been
limited to correspondence with lawyers. Although the practice of censoring
a prisoner's correspondence has been recognised as not being a breach of the
Convention per se 7 the Court has been prepared to require some regulation
of it. In the Silver case the Court held that English Prison Rules allowing the
authorities to stop letters, including those to relatives and MPs, which they
found "objectionable", did not meet the standard of ensuring that restrictions
on correspondence were "prescribed by law". 8 A similar view was reached
in the Diana case where, although Italian law left the decision to read
correspondence to a judge, it again provided little guidance on when letters
might be read or stopped. ' The Court went on in Silver to indicate that some
of the specific grounds for stopping letters actually operated by the prison
authorities, for example that they used foul language or were critical of the
authorities, could not be justified as "necessary in a democratic society".
Once again the result has been significant changes in the way prisoners'
correspondence is treated in the United Kingdom. The grounds of
censorship have been significantly narrowed and a Standing Order in which
they are contained has been published, enabling prisoners to have a better
idea of what may or may not be subject to restriction.
Internal prison discipline systems are another area where the Strasbourg
system has had an impact. The landmark case here was the Court's 1983

judgment in Campbell and Fell v United Kingdom.2"

There the Court

concluded that although United Kingdom law categorised proceedings before
a prison Board of Visitors as "disciplinary" in character they could be
viewed as "criminal" for the purposes of Article 6 of the Convention,
primarily because of the severity of the penalty imposed. Under then
prevailing rules the Board had the authority to impose unlimited loss of
remission and did in fact impose a penalty of 570 days loss of remission on
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one of the prisoners concerned. To the Strasbourg court a penalty of such
severity, effectively meaning that a prisoner would spend over a year and a
half longer in prison, was such that it should only be imposed after
proceedings which respected the fair trial guarantees appropriate to criminal
proceedings. The most immediate impact of the Campbell ruling was that
prisoners were entitled to legal representation in at least some internal prison
disciplinary proceedings, a constraint which began a series of moves to first
reduce the penalties available to Boards of Visitors in the English prison
system and then finally to remove their disciplinary powers altogether.2
However, by basing the issue of whether prison disciplinary proceedings
become "criminal" on the length of penalty awarded rather than the fact that
an internal disciplinary tribunal can extend someone's deprivation of liberty
at all, the Court left uncertain the extent to which states may retain internal
disciplinary proceedings at all. In many Council of Europe member states
Prison Directors or Governors will hear disciplinary charges brought against
prisoners by prison staff and are able to order penalties if they find the
prisoner guilty. Clearly such proceedings cannot comply with the Article
6(1) requirement of a hearing before an independent and impartial tribunal
but the Convention will only be breached if the applicant can establish that
the proceedings relate to "criminal charges" or the determination of "civil
rights and obligations". The Commission, in its admissibility decision in
Pelle v France," concluded that a penalty of 18 days loss of remission did
not suffice to trigger the "criminal charge" requirement, but it remains
unclear whether 42 days, the current maximum in Northern Ireland, would be
treated similarly. An early challenge under the Human Rights Act is likely.
If successful it might require the state to introduce a fully independent
element into all prison disciplinary proceedings. However one wonders
whether this would be entirely desirable since it might be accompanied by a
rise again in the potential penalties a tribunal could hand out, coupled with
greater formality and delay. As Conor Gearty has pointed out elsewhere it is
not always clear that compliance with the formal requirements of the
Convention will bring an actual improvement in people's rights.23
Prisoners have also benefited from the Court's progressive strengthening of
the Article 3 protection against inhuman and degrading treatment, especially
where this relates to violence by agents of the state. Although cases such as
Tomasi, Ribitsch, Aydin, Assenov and Selmouni have occurred in a police
detention context, their principles are equally applicable to the detention of
people in prisons.24 These include the idea that any use of force against a
detainee which is not rendered strictly necessary by their conduct is a breach
of Article 3, that the burden is on the state with regard to someone who went
21
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into custody uninjured but subsequently demonstrates marks or injuries that
he has not suffered at the hands of the state, that severe mistreatment of
detainees can amount to torture and that the state is under an obligation to
conduct an effective investigation of all claims of mistreatment in custody.
In the Tekin case the Court applied these principles in finding a breach of
Article 3 where there was evidence that a prisoner had been beaten during his
detention.2 5 Prisoners may also benefit from the Court's development of the
idea that the state has a positive obligation to protect people from death or
severe ill-treatment. It has recently admitted the case of Keenan v United
Kingdom, which raises questions as to whether the state may breach Article 2
in respect of a young prisoner who commits suicide.26
The recent decision of the Grand Chamber in Labita v Italy, however, may
suggest that prisoners will face greater evidential difficulties in securing a
finding that they were subject to treatment contrary to Article 3.27 Here the
applicant claimed that he was subject to regular beatings during his time in
prison on remand. He prayed in aid of this claim medical evidence as to
broken teeth and knee injuries as well as reports from the judge responsible
for overseeing the prison that there was extensive mistreatment and staff
lawlessness during the period in question. Eight of the Court felt this was
sufficient to justify a finding of a breach of Article 3, especially as the Court
unanimously found a breach in respect of inadequate domestic investigation
of these complaints and hence that the applicant was hindered in uncovering
any more concrete evidence about the incidents. However a narrow majority
of 9 of the Court's members felt the applicant had not produced enough
specific evidence relating to his specific treatment and in particular noted his
failure to complain even to a doctor for over a year. This decision seems
somewhat at variance with Tomasi and suggests that, at least in respect of
longer periods of imprisonment, the burden of proof remains on the applicant
even in relation to proving that treatment of sufficient severity to engage
Article 3 has occurred.
Areas of Restraint: Prison Conditions, Informal Discipline
and Family Life
With rising prison populations throughout Europe many of those detained in
Council of Europe states find themselves in overcrowded and unhealthy
conditions, with little to occupy their time. The European Committee on the
Prevention of Torture (ECPT), which draws upon but is not bound by the
Court's definition of Article 3, has denounced the conditions in even several
western European member states as amounting to inhuman and degrading
treatment.28 It has only in the past few years turned its attention to the
prisons of eastern Europe, where United Nations bodies have already
expressed concern about prison environments which are life threatening.
However the European Commission and Court of Human Rights have
largely proved deaf to any claims that Article 3 has been breached in respect
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of prison conditions. The nadir was arguably reached in Aerts v Belgium
where a majority of the Court found no breach of Article 3 even though the
ECPT had already condemned the conditions in the prison in question as
inhuman and degrading." The Court starts from the premise that Article 3 is
not meant to prohibit the normal deprivations that result from imprisonment.
Since most European prisons have always been overcrowded and unhealthy
places the prisoner immediately faces an uphill struggle in demonstrating
that the conditions in which they are held amount even to degrading
treatment. Commission decisions have indicated that the threshold is fairly
high, indicating that three weeks in a cockroach infested cell, for example,
did not meet it. 30 One occasion where the Commission did find conditions
amounting to a breach of Article 3 was in the Greek case, where some
prisoners were held two to a cell in a very small basement cell for up to nine
months, without any recreation and virtually no light.3' It may not be entirely
coincidental that this finding was made in a case concerning political
detainees rather than convicted criminals. The Commission also found that
the requisite level of severity to trigger Article 3 was reached in relation to
the "dirty protests" in Northern Ireland's jails in the late 1970s. However in
the McFeeley case it did not go on to find a breach, arguing that the nature of
these conditions were largely the responsibility of the prisoners themselves.32
Where complaints have related to specific rather than general conditions,
such as solitary confinement, they have fared little better. As Kaufmann has
observed: "where measures are imposed for security, disciplinary or
protective purposes, the Commission has shown a remarkable tolerance,
irrespective of the effects of their stringency and the effects on the health of
the victim". 33 In Krocher and Muller v Switzerland the applicants were
detained for several months in cells 8.4 metres square under constant
observation via CCTV and in permanently lit cells.34 For the first month of
this isolation they were denied access to lawyers and families, exercise was
limited to 20 minutes a day for the first three months and for six months they
were denied access to a TV, radio or newspapers. In concluding that such
conditions did not amount to a breach of Article 3 the Commission was
clearly influenced by a lack of medical evidence that these conditions
amounted to severe suffering and by the fact that the regime was
progressively improved.
Some cases raising issues of poor medical treatment in prison have resulted
in a finding of a breach of Article 335 but the overall impression is that the
European Court of Human Rights is reluctant to become too engaged with
the issue of prison conditions. In this they may be wary of the fate which
befell U.S. Courts, whose extensive involvement with prisons issues in the
1970s and 1980s spawned protracted litigation and a political backlash in the
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1990s, though not without much good having been done in the opinion of
many.36 They may also feel that with the creation of the ECPT that the
Council of Europe already has an effective mechanism for closely
scrutinising detailed issues of prison conditions, even if it does not take a
judicial form.
Moving to the issue of informal discipline, such as the use of intra prison
transfer, denial of home leave or administrative segregation, there is again
little indication of a willingness of the Court or Commission to intervene.
Although these measures can often have a significant impact on the quality
of a prisoner's life (for example if they are moved further away from where
their family live or to a prison where an educational course they were
involved in is not available) the Commission has dismissed most applications
as not disclosing the engagement of a Convention right. A similar view has
been taken of many efforts to raise family life claims, for example in relation
to restrictions on the number of visits a prisoner can receive or their initial
location. The issue of whether prisoners might be entitled to conjugal visits
has also been canvassed without success before the Commission. However
some European states now permit this and the Court may yet move to a
position where the existence of a "European consensus" on the issue might
outweigh the claims of member states to be entitled to a "margin of
appreciation" as to how they preserve a prisoner's right to family life.
Release from Prison
The Strasbourg Court has shown a reluctance to become engaged with issues
of sentencing and has generally rejected any claims that sentences are so
disproportionate as to amount to an infringement of Article 3.37 However it
has displayed a willingness to review procedures at the other end, when a
prisoner's release date is not determined automatically by the sentence they
received. Again cases from the United Kingdom have been well to the fore
in this story, beginning with the Court's decision in Weeks 8 that prisoners
originally sentenced to a discretionary life sentence but who had
subsequently been released could not be recalled to prison without the
opportunity of having some form of judicial hearing. Three years later, in
the case of Thynne, Wilson and Gunnell v United Kingdom, the Court went
further to hold that the lack of an opportunity for discretionary lifers to
challenge their continued detention before a court was also a breach of
Article 5(4) of the Convention.39 More recently the Court has continued this
trend in respect of young prisoners sentenced to Her Majesty's Pleasure
sentences for murders committed while they were under 18. In the Hussain
case the Court took the view that the continued detention of such prisoners
should be subject to regular review and that they should have an opportunity
36
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to petition the courts if they felt that the original reasons for their justification
no longer held good.4" This view was further endorsed in T and V v United
Kingdom where the Court also ruled that the Home Secretary's power to fix
an initial tariff of how long a juvenile would spend in jail amounted to a
sentencing exercise which, according to Article 6(1), could only be carried
out by an independent and impartial tribunal."
In each of these decisions one can see a discomfort, which also appears in the
Court's mental health jurisprudence, with the idea that politicians or
administrators can decide on deprivations of liberty, beyond the control of
judicial authorities. The Convention scheme, especially the structure of
Article 5, quite clearly reflects an objective of a separation of powers where
questions relating to the removal of a person's liberty belong to the judicial
rather than the administrative sphere. They also reflect a European
consensus which has witnessed a move away from the use of indeterminate
sentences in the direction either of sentences being initially fixed by the
courts or with a significant level of judicial oversight of their execution.42
Once again the Strasbourg court decisions have had a significant impact on
prison law and practice in the United Kingdom, leading to legislative reform
in relation to both discretionary lifers 'and young prisoners, which have
substantially reduced the discretionary power of the Home Secretary in
relation to both.
However discretionary lifers and HMP prisoners make up less than 20% of
the more than 3000 lifers currently imprisoned in the United Kingdom. The
rest are "mandatory" lifers who receive an automatic life sentence on
conviction for murder. Life, though, rarely means life and most of these
prisoners are released after spending an average of 12-14 years in prison.
Before their release, however, they may experience significant periods of
uncertainty and a sense of injustice when their applications for release are
refused, especially if they discover that others with comparable records are
being released. There is considerable concern that politicians, deprived of
the use of the death penalty to communicate to the public their attitudes to
crime, now use decisions about when to release lifers as a substitute. Overall
the system has been widely criticised as arbitrary and capricious. 4' Domestic
courts in the United Kingdom have offered some redress, especially with
regard to injecting transparency requirements into the initial tariff setting
exercise44 , but have hitherto lacked the capacity to challenge the central fact
of administrative discretion.
The Strasbourg court had the opportunity to take this step when it was faced
with the Wynne case in 1994. 45 However, despite the fact that even Home
Office practice essentially treated mandatory and discretionary lifers in the
same way (both had an initial tariff set by the Home Secretary, with a
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reference to the Parole Board on its expiry to determine whether the prisoner
still posed a significant risk if released) the Court accepted the government's
arguments that the two sentences were conceptually different. The Wynne
court endorsed the view that a prisoner sentenced to life essentially forfeits
her liberty to the state, hence that the whole of her sentence is determined at
the initial moment of conviction, rather than by subsequent decisions on
tariff or risk. Any decisions to release a prisoner before the end of their life
are thus effectively the exercise of a prerogative of mercy. As a result the
United Kingdom's lifer release system, which vests significant discretionary
power in the hands of the Home Secretary, was held to comply with Article
5. The decision seems difficult to reconcile with cases such as Thynne or T
and V and provokes some concern as to whether the Court in the end drew
back from imposing too great a burden on the state in the exercise of powers
central to traditional state functions. This is a concern which also finds
resonance in the immigration and asylum context, which we consider next.
4. IMMIGRANTS AND ASYLUM SEEKERS
The obvious point to be made about human rights is that they refer to
personhood and not citizenship. They are human rights after all. In other
words, human rights are not confined to those possessing the citizenship of a
particular state. In simple and attractive logic you possess rights because of
your status as a human being only. This is the normative basis upon which
much human rights law has been constructed. This ideal is not matched by
empirical reality. As we know, status often determines entitlement. The
treatment that you can expect to receive is determined, to a significant extent,
by who you are. Membership and status within political communities has the
major impact on the nature of a person's life. Although the abstract, naked
and disengaged person of human rights discourse is nowhere to be found (we
are all of course situated selves) the ideal remains a powerful one.' And it is
this ideal which forms the normative basis for the defence of immigrants,
asylum seekers and refugees. It has become increasingly important in the
last decade, as European states have adopted uniformly repressive
approaches to immigration and asylum. In practice, the protection of
immigrants and asylum seekers is frequently cited as the reason why human
rights matter. This is fair, but as the analysis above made clear this cannot
become an excuse for unreflective approaches to this area.
In law states have the right to admit and exclude non-citizens. This is a basic
element of state sovereignty. The fact shapes the approach of national and
international courts and tribunals to immigration and asylum law. Despite all
the arguments about postnationalism, most states still view the regulation of
migration as a core function of government. This right of states is now,
however, subject to rules of law which grant rights to the individual and not
the state. The rise of human rights law has led to some questioning of the
traditional view of sovereignty. It has evidently had an impact. Although
the right to seek asylum, to be found in Article 14 of the Universal
Declaration of Human Rights 1948, has not been translated into a binding
international Convention, there are other human rights guarantees which

46

See C. Harvey "Dissident Voices: Refugees, Human Rights and Asylum in
Europe" (2000) 9 Social & Legal Studies 367.

Protecting the Marginalised
constrain the state in this area. Article 1 of the European Convention reflects
the human rights ideal:
"The High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Section I
of this Convention".
The rights apply to everyone within the jurisdiction of the state. While states
retain the right to admit persons they must do this within the context of
guaranteed Convention rights. On this physical presence is enough to be
protected by the Convention. This is not true of all rights. For example, the
right to free movement applies to everyone lawfully within the state,47 and
separate provision is made for nationals and aliens on the prohibition of
expulsion.' It is difficult to make a general statement about the precise role
of the Court in this context. This is because of the incrementalism noted
previously. It will steadily explore the boundaries of Convention rights
while demonstrating a consciousness of limits. In expulsion cases this is
evident in the willingness to embrace the protection of asylum seekers (even
though no direct reference to this group can be found in the Convention)
while at the same time displaying an awareness of national asylum systems.
The Court has demonstrated that the Convention system should not become a
surrogate for national level decision-making on asylum. There are, however,
clear gaps in refugee law which are covered in the European Convention;
thus it can offer protection not guaranteed in existing refugee law. It would
therefore seem to be a relevant tool in the service of refugee protection.
Goodwin-Gill has, however, noted that although it would seem to have
potential, the reality is that there is a substantial distance between Article 3
and refugee protection.49 The Court has repeatedly taken a cautious approach
in this area, even though willing to expound general principles which at least
in theory apply to refugees.
The cases examined here are simply illustrative examples of the approach the
Court has taken to the areas of immigration and asylum. The general context
must be kept in view. In the last decade many member states of the Council
of Europe have embarked upon policies of restriction against asylum seekers
in particular' 0 It is within the context of this more exclusionary approach
that the assessment of the Court must be based.
Detention
A point of departure for any examination of detention is that those who seek
asylum are not criminals. Asylum is a valid way to seek to enter a state such
as Ireland or the UK. Detention is part of the general trend of restriction and
deterrence in the member states of the Council of Europe and the detention
of asylum seekers is a widespread practice in Europe generally." The plight
Article 2(1), Fourth Protocol.
The expulsion of nationals is prohibited (Article 3 Protocol 4). The collective
expulsion of aliens is prohibited (Article 4 Protocol 4) and there are procedural
safeguards relating to the expulsion of aliens (Article 1 Protocol 6).
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of detained asylum seekers has attracted the attention of the ECPT, as well as
the European Commission and Court of Human Rights. It is a problematic
aspect of national asylum policy which has clear human rights implications.
In Amuur v France the applicants were detained at the international zone in
the airport and at a hotel nearby.52 Their entry into France was refused and
they were eventually deported to Syria. They were detained for 20 days
prior to deportation. In that period they had access to legal advice for 15
days and the detention was not reviewed by the national court for 17 days.
The applicants argued that their rights under Article 5(1) had been violated.
In assessing whether there was a deprivation of liberty the Court
acknowledged that there was a difference between being held in a detention
centre and in the international zone. It noted that such confinement would be
acceptable if accompanied by appropriate safeguards and if carried out for
the purpose of preventing unlawful immigration. 53 This had, however, to
comply with the 1951 Convention relating to the Status of Refugee.54 In
particular:
"States' legitimate concern to foil the increasingly frequent
attempts to get round immigration restrictions must not deprive
asylum seekers of the protection afforded by these
Conventions."55
The reference to "these Conventions" is noteworthy because this refers to the
1951 Convention also. The Court took into account the fact that the
applicants were asylum seekers and had not committed a criminal offence.
On review by the courts it stated:
"Although by the force of circumstances the decision to order
holding must necessarily be taken by the administrative or
police authorities, its prolongation requires speedy review by
the courts, the traditional guardians of personal liberties.
Above all, such confinement must not deprive the asylum
seeker of the right to gain effective access to the procedure for
determining refugee status."56
There are two points to note about this. First, the Court clearly attached
importance to speedy review, and second, it also moved beyond that to
include the right to effective access to a refugee status determination
procedure. The fact that the applicants were deported to Syria without having
a decision taken on their claims to refugee status was a factor in the
conclusion reached by the Court. 7 This is further evidenced in the judgment
by reference to the delay in access to legal and social assistance. 58 When
contact with a lawyer was established the national court made an interim
order which described the deprivation of liberty as arbitrary.59 This was only
after the applicants had been deported.
52

(1996)22 EHRR 533.

3 Para. 43.

54Ibid.
55Ibid.
56 Ibid.

57Para

44.

58 Para 45.
59Ibid.

Protecting the Marginalised
One argument advanced by the government, that found favour with the
Commission, was that the applicants were free to leave the international zone
at any time. Although closed on the French side it was open to the outside
world. The Court rejected this argument:
"The mere fact that it is possible for asylum seekers to leave
voluntarily the country where they wish to take refuge cannot
exclude a restriction on liberty, the right to leave any country,
including one's own, being guaranteed, moreover, by Protocol
No. 4 to the Convention. Furthermore, this possibility
becomes theoretical if no other country offering protection
comparable to the protection they expect to find in the country
where they are seeking asylum is inclined or prepared to take
them in."60

The Court held that Article 5(1) was applicable as holding in the
international zone was equivalent to a deprivation of liberty.6'
As is well known, the Court looks not simply to the existence of national law
but to its quality. It must be compatible with the Court's autonomously
defined concept of the rule of law. This concept includes the requirement of
sufficient accessibility and precision. The Court stressed again the particular
importance of this in the case of a "foreign asylum seeker":62
"These characteristics are of fundamental importance with
regard to asylum seekers at airports, particularly in view of the
need to reconcile the protection of fundamental rights with the
requirements of States' immigration policies. '"63
The applicants argued that they had been in a legal vacuum because,
according to the applicable French law, they were not in France while being
held in the international zone. The Court rejected the argument that the
international zone had extraterritorial status. The only document which dealt
specifically with the holding of aliens at the material time was an
unpublished circular issued in 1990. The Court held that there was not
adequate legal protection in French domestic law against arbitrary
interferences with the Convention.4 At the material time domestic laws did
not provide for review by the courts of holding in the international zone:
"They did not provide for legal, humanitarian and social
assistance, nor did they lay down procedures and time-limits
seekers like the
for access to such assistance so that asylum
65
applicants could take the necessary steps."
Amuur is an important judgment and its implications must be understood.
There are several points of interest. The Court attached particular
significance to the plight of asylum seekers. It took their particular problems
into account, both in its assessment of the applicability of Article 5(1), and
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its substantive judgment on compatibility. This is reflected in its focus on
the right to effective access to a determination process. The right is a vital
aspect of refugee protection and one which the Court recognised as
significant. The Court acknowledged how states might try to avoid their
Convention obligations by creating lawless spaces. It was alive to the
problem and addressed it in this judgment.
Human Rights Law and Non-Refoulement
The most important guarantee for the asylum seeker is that she will not be
returned to an unsafe state.6 6 This is reflected in the fundamental status of
the norm of non-refoulement 7 The Court has developed Article 3 to include
a prohibition on return in extradition and expulsion cases, where there is a
sufficiently serious risk of ill-treatment in the state of origin. The judgment
of the Court in Soering v UK (an extradition case) was significant because of
the way it was prepared to stretch traditional notions of international
responsibility.68 In Cruz Varas v Sweden the Court extended this to
expulsion.69 In practice a number of Article 3 expulsion cases are settled
before a final judgment of the Court. This demonstrates that the Convention
can have a practical impact regardless of whether the case ever reaches the
final stages of the process.
Once the Court had extended Article 3 it was aware of the problems that
could result from an overly exansive approach. The issues were raised and
addressed in Vilvarajah v UK. ° The five applicants in the case had all been
refused asylum in the UK and were returned to Sri Lanka. They successfully
appealed against their refusal of leave to enter from Sri Lanka (an appeal on
the merits was only available once they had left the UK). The applicants
argued that the refusal of asylum by the UK constituted a violation of
Articles 3 and 13 of the Convention. In these cases the Court has to
determine whether at the material time substantial grounds had been shown
for believing that there was a real risk of treatment contrary to Article 3 upon
return. As the applicants had been returned, the Court focused on what the
foreseeable consequences were at the material time. The Court noted the
general improvement in the human rights situation in the relevant parts of Sri
Lanka. The initiation of a repatriation scheme by the UNHCR was taken as a
strong indication of improvement. In addition, the Court did not believe that
the personal situation of the applicant "was any worse than the generality of
other members of the Tamil community or other young male Tamils who are
returning to their country". 7 It was noted that there was a possibility that
they might be detained and ill-treated:
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"A mere possibility of ill-treatment, however, in such
circumstances, is not in itself sufficient to give rise to a breach
of Article 3.72
Although the second, third and fourth applicants claimed to have suffered illtreatment when returned, the Court stated that "there were no special
distinguishing features in their cases that could or ought to have enabled the
Secretary of State to foresee that they would be treated in this way".73 The
Court also lent weight to the experience of the UK in dealing with asylum
cases from Sri Lanka. 74 The Court held that there had not been a violation of
Article 3.
The applicants also argued that they had no effective remedy in the UK.
Judicial review in this context, did not, they argued, constitute an effective
remedy." While the Court acknowledged the limitations of judicial review,
it held that there was in judicial review proceedings an effective measure of
control in asylum cases. This generous assessment of judicial review can be
contrasted with the dissent of Judge Walsh, joined by Judge Russo. He noted
that this case could be distinguished from Soering because the facts were in
dispute. As he stated, judicial review did not function to resolve issues of
disputed facts, and in English law its purpose was principally to control
procedures, but not offer a remedy on the merits of the case. It is evident
that the Court is prepared to pay due regard to national asylum systems.
Three aspects of this case stand out. First, the Court advanced a highly
personalised approach to the Article 3 claim, based on factors which
distinguished them from the general population. Second, the Court took into
account the experience of the UK authorities in these types of asylum cases.
And finally, it adopted a very generous interpretation of the effectiveness of
judicial review. While there have been clear advances in judicial review, it
still remains a weak remedy for the asylum seeker.
Some applicants have been successful before the Court. In Chahalv UK the
applicant won his case.76 He was a Sikh political activist who had been
detained in the UK pending his deportation to India for national security
reasons. His claim to asylum was rejected. He successfully argued that his
return would violate Article 3, and that the denial of the opportunity to have
the lawfulness of his detention challenged in a national court violated Article
5(4). Key to his success on Article 5(4) were the restrictions imposed on
national courts by the security aspects of the case and the inadequacy of the
existing procedures. The national court was effectively unable -to review the
decision to keep him in detention for security reasons. The advisory panel
that did exist was inadequate for a variety of reasons, including that he had
no access to legal representation. As noted, the case is exceptional. The
applicant was a high profile political activist who had been detained for six
years. The inadequacy of the UK's arrangements in these cases was well
known and particularly serious. While the facts were exceptional, it still

72 Para I 11.
71 Ibid.
71 Para 114.
75 The Court in Soering v
76 (1996) 23 EHRR413.

UK had held that judicial review was an effective remedy.
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demonstrates that the Convention system can be used productively by
applicants.
Another example of the exceptional use of Article 3 is D v UK.77 The
applicant had been convicted for drug trafficking offences while seeking to
enter the UK. After his release he was sent to an immigration detention
centre to await deportation to St Kitts. However, while in prison the
applicant was diagnosed as HIV positive and as suffering from AIDS. The
applicant argued successfully that his return would violate Article 3. At the
time of the proposed removal the applicant was seriously ill, he had no close
relatives in St Kitts and would have no financial resources available to him.
The withdrawal of the medical services in the UK would hasten his death and
equivalent services were not available in St Kitts. The Court took account of
the fact that he had come to rely on the medical services available in the
United Kingdom:
"Although it cannot be said that the conditions which would
confront him in the receiving country are themselves a breach
of the standards of Article 3, his removal would, expose him to
a real risk of dying under most distressing
conditions and
78
would thus amount to inhuman treatment.
The Court noted that these were exceptional circumstances.79 In order to
reinforce this point it stated:
"Against this background the Court emphasises that aliens who
have served their prison sentences and are subject to expulsion
cannot in principle claim any entitlement to remain on the
territory of a Contracting State in order to continue to benefit
from medical, social or other forms of assistance provided by
the expelling State during their stay in prison. However, in the
very exceptional circumstances of this case and given the
compelling humanitarian considerations at stake, it must be
concluded that the implementation of the decision to remove
the applicant would be a violation of Article 3."o
As with Chahal v UK this was clearly an exceptional case. These cases
illustrate in practice a certain dynamism in approach but also a strong
element of caution. On Article 3 there is an awareness of boundaries and
limits to this right. Although the Court is prepared to extend its reach, it does
so incrementally.
Migrants, Criminality and the Right to Private and Family
Life
Just as the state retains the right to admit persons onto its territory, it also has
the right to expel or remove a non-national. This right of the state is now
subject to an extensive range of human rights guarantees.

77(1997)

24 EHRR 423.

78 Para 53.
79 Para 53.
80

Para 54.
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The Article 3 jurisprudence has the advantage of coherence. It is now well
established who is protected by it in the immigration and asylum areas. This
may be because the issue of balance is not a factor in this jurisprudence.
This is not the case with Article 8."1 The case law on this provision lacks
coherence and the reasoning is highly casuistic. In immigration and asylum
cases the issue is mainly whether deportation is "necessary in a democratic
society". The Court has struggled to provide a coherent approach to the
balancing exercise that is required. While this may result in justice in the
individual case, it does not assist in the task of facilitating effective national
level protection. This is problematic at a time of general restriction against
third country nationals in Europe.
The Article 8 cases can be particularly troubling because the applicants tend
to have established themselves in the state for some time. 2 The use of
deportation as a response to criminality by integrated immigrants, after they
have been subjected to punishment through national criminal law, is
problematic. It is a legal and policy option, however, which many states in
Europe wish to retain. A few cases will illustrate the points made here. In
Moustaquim v Belgium the applicant had lived in Belgium from the age of
one and after the commission of several offences was deported after having
served his sentence. 83 His deportation was later suspended. All his close
relatives lived in Belgium and he had resided there for about twenty years.
The applicant argued that his deportation violated his right to private and
family life under Article 8(l). These cases typically hinge on an assessment
of whether deportation is "necessary in a democratic society". In this
instance the Court held that the means employed were disproportionate to the
legitimate aims sought. Materials factors included the long period between
the commission of the offences and the deportation order, the strength of his
family ties and the fact that he had returned to Morocco only twice. This
case can be contrasted with Boughanemi v France where the Court held that
there was no violation of Article 8.84 The applicant had lived in France for
twenty years and was deported in 1988, following his conviction for several
criminal offences. He returned illegally and had a child with a French
woman, but was deported again in October 1994. His close family all
resided legally in France. He claimed that the deportation violated his rights
under Article 8. Although the facts were similar to Moustaquim v Belgium
and other cases 5 the Court felt confident that this case could be
distinguished. Two factors appear to have counted heavily against the
applicant. First, he had retained his Tunisian nationality, and second, his
offences were judged to be particularly serious. Judge Martens, in his
dissent, stressed the problems with the way the Court chose to address this
issue. The Court started, he stated, from the premise that the Convention did
81
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See H. Lambert "The European Court of Human Rights and the Right of Refugees
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not protect integrated aliens from expulsion. This focused attention on the
applicant's right to family life. He noted two problems with this approach.
First, not every integrated alien would necessarily have a family life, and
second, it led to a lack of legal certainty. He described the approach as a
lottery which was an embarrassment to the Court. He made a number of
suggestions, including that the expulsion of an integrated alien should
constitute a violation of Article 3. In addition, he argued that the Court
should accept that expulsion of an integrated alien, as a rule, constituted a
lack of respect for private life, but would exceptionally be justified in cases
of conviction for very serious crimes. He cited serious crimes against the
state, political or religious terrorism and holding a leading position in a drug
trafficking organisation. This position, if accepted, would result in greater
legal certainty and would shift the emphasis much more securely on to the
rights of the individual. The majority of the Court has not been persuaded,
however, to alter its position.
There are clearly complex issues involved in the deportation cases decided
under Article 8 and other cases could be mentioned here. The Court must
balance public order considerations against the fact that the individual will
suffer considerably during and after the deportation process. In situations
where an individual has been living in a state for twenty years or more, and
where her close family resides legally, this makes matters worse. The
difficulty at present is that it is not clear on what precise basis the balancing
exercise is being conducted. The seriousness of the offence plays a part, as
does the individual's links with the receiving state. It is not clear that the
principles which underpin the Court's reasoning in these cases is sound.
There is room for more to be done to protect the rights of immigrants in these
cases. This is particularly if the primary focus of the jurisprudence is to
ensure effective protection at the national level.

5. CONCLUSION
Asylum seekers, immigrants and prisoners have sometimes been seen as
beyond the reach of civil rights law. In both theory and practice they can fall
outside the cosy world of democratic citizenship. Asylum seekers and
immigrants are not citizens and prisoners have, historically, been treated as
forfeiting their civil status by the fact of imprisonment. The European Court
has been prepared to bring both groups within its regime of rights protection.
In doing so it has rejected the idea that the treatment of any group in society
is beyond the scope of the law and has curbed the most brutal forms of
disregard of these groups. However there remains the feeling that it has
proceeded cautiously. In the Article 3 conditions jurisprudence relating to
prisoners, or the Article 8 family jurisprudence on immigrants, there is a
sense of the Strasbourg institutions not wanting to go too far, perhaps
because these areas involve core state functions. The Court, in particular,
has stressed the importance of national level protection. Indeed the Court's
jurisprudence in these areas has had an important impact at the national level.
In relation to prisoners we note that many of the cases have resulted in
significant change at the national level. On immigration and asylum the
jurisprudence has clearly impacted on the development of the concept of
non-refoulement within the member states of the Council of Europe. It has
also resulted in changes in national practice in this area too. There is a
mixture of doctrinal advancement and judicial caution. On asylum, for
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example, the Court has no intention of becoming a surrogate for the failures
of national asylum systems. We argue that a more assertive approach can be
taken, and fully justified, within the Court's own self-understanding of its
role. These are groups which tend to be marginalised and excluded in
democratic polities. The Court could assist in attacking this process by
developing a coherent and robust approach to the defence of human rights in
these areas. In this article we have attempted to show what the Court has
achieved and where improvements might be made. We will see how the
Court progresses in the next fifty years.
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THE NEED FOR A BILL OF RIGHTS IN
NORTHERN IRELAND
By Stephen Livingstone, Professor of Human Rights Law,
Queen's University Belfast

INTRODUCTION
Throughout the past thirty years of conflict in Northern Ireland widespread
agreement on the need for a Bill of Rights as one element of any
constitutional settlement was one of the few beacons of political consensus.'
Significant disagreement on the objectives and content of that Bill of Rights
could be glossed over while the prospect of any such settlement remained
remote. In particular the issue of whether any such Bill of Rights should be
limited to the incorporation of the European Convention on Human Rights
(ECHR) into Northern Irish law or should go further (either to introduce
other international human rights provisions or to craft specific human rights
provisions for Northern Ireland) could effectively be postponed. With the
advent of the Belfast Agreement, however, such issues must now be
confronted. The Agreement recognizes that through the Human Rights Act
1998 (HRA) and the Northern Ireland Act 1998, the ECHR has effectively
been incorporated into the law governing Northern Ireland.2 However it also
leaves open the possibility of going beyond the ECHR by providing that the
Northern Ireland Human Rights Commission (NIHRC) should advise the
Secretary of State as to the scope for defining rights supplementary to the
ECHR "to reflect the particular circumstances of Northern Ireland". Some
think that with the ECHR now incorporated into United Kingdom law as a
whole it is unnecessary and even constitutionally undesirable to go further.
This paper will argue against such a view and suggest that there is indeed a
need for additional rights to be reflected in Northern Ireland law, particularly
if the protection of human rights is recognized as an important element of the
political settlement. However it also acknowledges that giving effective
protection to such rights will face a number of difficulties, some deriving
from the difficulties of reaching consensus on their formulation within
Northern Ireland, others from the current constitutional structure of the
United Kingdom. After discussing these difficulties and the extent to which
they may be resolved, the paper moves on to consider what the form and
content of any such Bill of Rights might be. Having argued that equality,
social inclusion and respect for diversity must play an important role in any
such Bill of Rights it will then go on to examine the proposals to date of the

2

See CAJ, A Bill ofRightsfor NorthernIreland.
The Northern Ireland Act 1998 goes beyond the HRA in respect of Northern
Ireland in two ways. Firstly s 6 provides that the Northern Ireland Assembly does
not have competence to pass legislation inconsistent with Convention rights.
Secondly s 24 provides that a minister or Northern Ireland Department has no
power to "make, confirm or approve any subordinate legislation, or to do any act,
so far as the legislation or act" is inconsistent with Convention rights. These
provisions mirror similar sections in the Scotland Act 1998.
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NIHRC in relation to these matters as reflected in Making a Bill of Rightsfor
Northern Ireland (Making a Bill of Rights).3 The paper argues that these
proposals are flawed in a number of respects, which reflect a failure to think
through the underlying values of a Bill of Rights, their relation to each other
and the legal context within which a Bill of Rights would operate.
Beyond The ECHR
The British Labour Party's conversion to the cause of incorporating the
ECHR into United Kingdom law in the 1990s and its carrying out of a
manifesto commitment to do so in 1998 are often presented as one aspect of
the embracing of a radical new constitutional agenda. However some would
argue that the decision to go for the ECHR as representing the content of a
human rights law for the United Kingdom was an essentially conservative
move which foreclosed broader discussion both of a more extensive set of
rights and of a more effective way of securing them in the law.4 Such critics
would point out that the ECHR is now over 50 years old and was devised at
the height of the cold war. Its exclusive emphasis on civil and political
rights, which aimed to distinguish "democratic" western Europe from the
communist and authoritarian east, is now significantly outdated in terms of
international human rights law. In those intervening years the United
Nations, in particular, has developed a whole new set of human rights
standards relating to economic, social and cultural rights, the rights of
women and children, the rights of minorities and of protection against
discrimination. Most of these are found in treaties which have been signed
by both the United Kingdom and Ireland. The present United Nations (UN)
High Commissioner on Human Rights, Mary Robinson, has repeatedly
stressed the "interdependence" of civil/political and economic/social/cultural
fights and this is reflected in the most recent general UN statement on human
rights, the Vienna Declaration and Programme of Action in 1993.' Even in
the European context a more recent statement of fundamental rights, the
Charter of Fundamental Rights of the European Union (2000), ranges far
beyond the rights contained in the ECHR to include sections on solidarity
rights and citizens' rights.
Not only is the ECHR outdated it can also be argued that it contains
significant flaws. Nowhere is this clearer than in respect to its equality
provision, Article 14.6 While it offers a broad range of grounds on which
discrimination is prohibited, Article 14 only applies to discrimination in
respect of the enjoyment of other Convention rights. Since matters such as
employment, the distribution of public funds or of public offices are not
covered by the scope of other Convention rights, some of the most important
areas of inequality in most modem societies are largely left untouched by the

3

Making a Bill of Rights for Northern Ireland: A Consultation by the Northern
IrelandHuman Rights Commission (2001).

See, for example K. Ewing, "Social Rights and Constitutional Law" [1999] Public
Law 104.
5 See Vienna Declaration and Programme for Action (1993) paragraph 5. "All
Human Rights are universal, indivisible, interdependent and interrelated."
6 See, for example J. Monaghan, "Limitations and Opportunities: A review of the
Likely Domestic Impact of Article 14" [2001] EHRLR 167; S. Livingstone,
"Article 14 and the Prevention of Discrimination" [1997] EHRLR 25.

The Need For A Bill of Rights in Northern Ireland

271

ECHR. In addition even where the Convention does bite, such as on
discriminatory decisions relating to education or the family, the European
Court of Human Rights has offered states a broad margin of appreciation in
asserting justifications for different treatment. 7 Although the Council of
Europe has sought to rectify this situation and replace Article 14 with a
general equal protection clause through Protocol 12 to the Convention this is
still some way off from coming into force, with the United Kingdom
indicating thus far that it will be one of the states who will not ratify it.8
Moreover it is unclear whether the European Court of Human Rights would
adopt a more stringent approach to claims of the justification of
discrimination even under a more extensive equality clause such as that
provided for in Protocol 12. The ECHR's provisions on protection from
torture or the right to a fair trial, though extensively developed by the
jurisprudence of the Court of Human Rights, are also some way behind
contemporary global standards, as reflected by provisions such as the Body
of Principles on the Protection of All Persons in Detention (1990).
While the incorporation of the ECHR is a significant improvement in the
level of formal human rights protection, one whose implications have yet to
be fully explored in Northern Ireland, it is worth observing that if one were
looking for an up to date model of an international human rights standard on
which to base a national human rights law it is unlikely you would begin
with the ECHR. Its adoption in the HRA is less a reflection of its
contemporary quality than of its familiarity in the minds of senior politicians
and judges, who have been forced to take account of it through the United
Kingdom being frequently challenged before the European Court of Human
Rights in Strasbourg. It is noticeable that while many countries who
fashioned constitutions and Bills of Rights in central and eastern Europe in
the late 1980s and early 1990s took account of the ECHR, few adopted it
alone.
Moreover the ECHR remains in the end a set of international minimum
standards. It is designed to provide a set of rights common to all who find
themselves within the jurisdiction of European states and which therefore
responds to a set of threats to respect for rights which are common to people
throughout Europe. However this does not preclude a recognition that there
may be specific problems in different parts of Europe which require a more
specific response. To return to the example of central and eastern Europe it
is clear that several of the human rights provisions adopted in their postcommunist constitutions derive directly from an experience of the denial of
political or religious rights in the past.9 Such states have recognized a need
to clearly establish these rights as fundamental to their constitutional order,
both to mark a clear break with the past and to provide a framework for the

7

See, for example Petrovic v Austria, Decision of the Court 23 March 1998. (State
granted broad margin of appreciation in offering child care benefits only to

mothers).
8 See G. Moon, "Draft Discrimination Protocol to the ECHR: A Progress Report"
[2000] EHRLR 49.

Many for example enacted bans on former Communists occupying political office.
Hungary enacted a ban on police officers standing for election as members of any
political party, a ban reviewed and upheld by the European Court of Human Rights
in Rekvenyi v Hungary [1999] EHRLR 114.
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future. This was even more pronounced in the drafting of a Bill of Rights for
South Africa, whose interim constitution was explicitly described as a
"bridge" between the apartheid past and a democratic future.1" Those who
drafted the South African Bill of Rights drew upon international human
rights standards, indeed included a clause that in interpreting the Bill of
Rights a court or tribunal must consider international law," but also looked
more explicitly at the denial of human rights in South Africa's past and the
likely needs of its future. Hence the inclusion of extensive clauses on
language, labour relations, education and access to information as well as
many of the civil and political rights familiar to constitutions around the
world. 2 In many of the peace agreements which have sought to end conflicts
in Europe, the Middle East and Latin America greater protections for human
rights, often reflected in a new constitution or Bill of Rights, have been
prominent. 3 These often draw heavily on international standards and indeed
the willingness of a state to embrace such standards is often a crucial
indication of its desire to fully rejoin the international community. However
they are likely to be most fully effective when they also identify and respond
to particular problems in the society in which they are located. Then they
can perform the dual role of encouraging those who have experienced
disadvantage in the past to believe that change will occur, while also
reassuring those who were previously in a position of power that such
change will not simply take the form of revenge and of similar oppression
being inflicted on them.
Hence there are several reasons to believe that a Bill of Rights for Northern
Ireland could and probably should go beyond the rights guaranteed in the
ECHR. At the very least it is arguable that the ECHR might not provide the
ideal set of human rights protections for Northern Ireland. Yet some, such as
Austen Morgan in this collection, claim that it is not merely undesirable but
also effectively impossible to look beyond the ECHR. This argument
appears to have two strands, one political and one legal, though there is a
significant amount of connection between them. Neither is ultimately
convincing.
The ECHR As Limit: PoliticalArguments
The political argument essentially suggests that going beyond the ECHR will
undermine the Union. Harking back to Diceyian concerns about the need to
ensure equal enforcement of the law throughout the kingdom, it suggests that
different levels of rights protection in different parts of the United Kingdom
undermines the equality of its citizens. It also diminishes the identification
of people with the Union as their orientation shifts to institutions shaped by a
different set of legal imperatives in Northern Ireland as opposed to Scotland
or England. If a Northern Ireland Bill of Rights were to guarantee a right to
life for the unborn or require all schoolchildren to be educated in Irish, for
example, it may result in a society so different from the rest of the United

'0 E. Murenik, "A Bridge to Where? Introducing the Interim Bill of Rights" (1994)
10 SAJHR 31.
1 Section 39(1)(b) of the Bill of Rights.
'2 See A. Sachs, Advancing Human Rights in South Africa (1992).
13 See C. Bell, Peace Agreements andHuman Rights (2000) Chapter 7..
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Kingdom as to undermine the claim that all British subjects enjoy a common
set of rights and duties.
For many both within and without Northern Ireland this concern will not be a
problem. They see themselves as Irish citizens rather than British subjects
and their political objective is not to maintain the Union but rather to move
towards a situation where Northern Ireland no longer is a part of the United
Kingdom. The Agreement clearly recognizes the legitimacy of such
aspirations. However it also recognizes the legitimacy of unionist aspirations
and the principle that no change should be made in Northern Ireland's
constitutional status without the consent of the majority of its people.
Overall the Agreement is shot through with the principle that dialogue and
consent are the basis for its new institutions. 4 Failure to engage with
unionist concerns as to the potential political consequences of a separate Bill
of Rights for Northern Ireland is unlikely to lead to the consensus which is
necessary for a legitimate and effective Bill of Rights.
Fortunately I would suggest that such concerns can be addressed. They have
force only for a particular form of unionism, an integrationist perspective,
which sees devolution itself as a danger to the Union. That, however, is
currently very much a minority perspective among unionists throughout the
United Kingdom. Instead devolution of power to Scotland, Wales and
Northern Ireland has been embraced as the best way of preserving the Union,
even if it will inevitably mean the development of different political
institutions and cultural environments. 5 Constitutional theorists have argued
that the United Kingdom should be seen less as a unitary state, bound
together by strong national institutions and common laws, but rather as a
union state, held together by the common agreement of its different peoples
to share some common institutions and practices while differing on others.'6
There is still considerable scope for debate as to what political, legal or
social practices will be necessary to maintain the unity of the United
Kingdom, and whether they are capable of being reproduced in the future,
but it is far from clear that maintaining an identical set of human rights
protections in each of the different nations will be essential.

The ECHRAs Limit: Legal Arguments
The legal argument suggests that it will be impossible to have a different set
of human rights standards in one part of the United Kingdom from that
which prevails in the rest of it and that the HRA is effectively "the only show
in town". This argument starts from the premise that Parliament has
provided, in section 6 of the HRA, that all public authorites in the United
Kingdom must act in a way compatible with the Convention rights and that it
cannot therefore countenance some institutions acting in conformity with a
different set of standards. The right to family life, for example, must surely
be given effect to in the same way throughout the United Kingdom so that
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See C. Harvey, "The New Beginnning: Reconstructing Constitutional Law and
Democracy in Northern Ireland" in C. Harvey (ed) Human Rights, Equality and
DemocraticRenewal in Northern Ireland(2001), Chap 2.
See V. Bogdanor, Devolution in the United Kingdom (2001) pp 294-8.
See N. Walker, "Beyond the Unitary Conception of the United Kingdom
Constitution" [2000] PublicLaw 384.
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the outcome of a custody proceeding should not depend on whether the
parent bringing it lives in Derby or Dungannon. Introducing a specific Bill
of Rights for Northern Ireland might lead to considerable confusion as public
authorities in Northern Ireland struggled to understand which human rights
standards they are required to comply with and perhaps failed to ensure that
someone's rights under the HRA are given effect to.
This argument has some force if the outcome of deliberations on a Bill of
Rights were to produce a set of standards which failed to guarantee to people
in Northern Ireland the rights protected by the ECHR. However, to return to
a point made earlier, the ECHR is a set of minimum standards. It does not
prevent states devising national law provisions which gofurther in protecting
people from torture or unfair trials than the ECHR does. Nor does the
Convention outlaw federalism and require that states have the same law
throughout their entire jurisdiction. 7 Instead it simply requires that,
whatever the internal constitutional arrangements of the state, all those
within the jurisdiction of the member state are guaranteed the rights provided
in the ECHR. Certainly one would expect that any Bill of Rights for
Northern Ireland would take full account of the ECHR, and of other human
rights treaties to which the United Kingdom is a party, but this does not
preclude the drafting of a document which differs in some respects from it.
Further support for the idea that different human rights provisions may exist
in different parts of a state is provided by states which have a strong tradition
of constitutional rights protection, such as the USA or Canada. In the former
state constitutions have been promulgated in all states and include rights,
such as a right to education, which go beyond those provided in the federal
constitution. After decades of largely being ignored civil rights lawyers have
increasingly turned to these state constitutions in the past decade in response
to the limited and conservative reading of the Bill of Rights at the federal
level.' 8 In Canada, provinces such as Quebec devised a charter of rights in
advance of the federal Canadian Charter and have continued to give effect to
such provisions while acknowledging the supremacy of Charter rights where
the two clash.'9
However the legal arguments against moving beyond the ECHR do raise
some problems for the framers of a Bill of Rights for Northern Ireland which
they would be well advised to consider seriously. All derive, to a certain
extent, from the uncertain legal status of the HRA and the partial nature of
the United Kingdom's constitutional revolution in the late 1990s. If the
United Kingdom had gone down the path of full blown constitutionalism,
with a written constitution and an entrenched Bill of Rights, then the legal
context within which a Bill of Rights for Northern Ireland would operate
might have been much clearer. Instead the effort to preserve the principle of
the sovereignty of Parliament has led to a fudge on both the status of the
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ECHR and the structure of devolution. Issues of the extent to which
Convention rights are supreme over other legal provisions throughout the
United Kingdom as well as the respective spheres of authority of the national
as opposed to regional governments have been postponed in order to
preserve what may increasingly be a fiction, that the Westminster Parliament
may intervene at any time in respect of any matter. Hence the Bill of Rights
may be launched into uncertain legal territory.
Three issues in particular will require careful thought. The first is the
relationship of the rights guaranteed by the Bill of Rights to those provided
for by the ECHR. As has already been discussed the former may extend the
protections given by the latter but may not, in international if not domestic
law, limit them. However, without amendment to the HRA and the Northern
Ireland Act, the obligation to act in conformity with ECHR standards would
remain on public authorities in Northern Ireland, in addition to any
obligation to comply with the Bill of Rights. The potential for confusion is
clear and is exacerbated by the fact that, unlike the US or Canada, it is not
clear that the ECHR standards enjoy the status of supreme law as opposed to
being simply another set of statutory provisions, on the same level as those
which may be contained in the Bill of Rights. Two choices would appear to
exist. One is for the Bill of Rights to make no reference to the Convention
rights but for it to be drafted in a way which aims to ensure that it does not
lessen the standard of rights protection offered by the ECHR. Clearly some
conflicts might arise. If the Bill of Rights were to include new provisions on
the protection of minority or community rights there may be occasions when
these clash with Convention based provisions on the right of individuals to
freely associate or express themselves. It would then be left to the courts to
adjudicate on whether an interpretation can be found which complies with
both standards. If not it is likely that the ECHR standard would prevail given
the UK's international commitments and the intention to draft Bill of Rights
provisions which would be consistent with the ECHR. However it still might
require some legal gymnastics for the courts to reach a position where they
effectively uphold one statute as having pre-eminence over another. An
alternative is to seek to resolve any potential conflicts in the Bill of Rights
itself and to draft a Bill of Rights that would effectively replace the ECHR in
Northern Ireland. Such a Bill of Rights might include a fair trial provision,
for example, which would be based on the ECHR but could also include
guarantees, such as a right to jury trial or to the exclusion of evidence gained
in breach of the Bill of Rights, which go further than those provided in the
Convention. This option would require amendment of the HRA and
Northern Ireland Act to replace the obligation to comply with Convention
rights in respect of Northern Ireland with an obligation to comply with the
Northern Ireland Bill of Rights. Whether the rights contained in the Bill of
Rights did comply with the ECHR could still ultimately be tested by
application to Strasbourg but this option would not leave domestic courts
with the challenge of deciding which standard should prevail. However it
might raise problems with regard to the second issue to be discussed below.
This relates to the scope of the Bill of Rights. The Agreement refers to the
need for additional rights in the Bill of Rights to "be defined in Westminster
legislation". This suggests they may be given legal force by amendment to
the Northern Ireland Act, to put the Bill of Rights guarantees on the same
footing as Convention provisions are in sections 6 and 24 of that Act.
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However these provisions only bind the Northern Ireland Assembly, when
passing legislation, and Northern Ireland departments, when carrying out

their statutory functions.

However many other institutions in Northern

Ireland, including the police, courts and United Kingdom government
departments operating in Northern Ireland, are not covered by these
provisions. They are however covered by the general obligation contained in
section 6 of the HRA. This causes few difficulties where both statutes
invoke the same human rights standards but becomes problematic where
such standards differ. To limit the effect of any Northern Ireland Bill of
Rights to Northern Ireland's devolved government would seem
unsatisfactory given that some of the most significant human rights concerns
in the recent history of Northern Ireland have related to the actions of bodies
such as the police or security services, who would therefore be excluded
from the scope of the Bill of Rights. Alternatively the Bill of Rights might
be given the same effect as the current non-discrimination provision
contained in section 76 of the Northern Ireland Act 1998. This prohibits
discrimination on grounds of religion or political opinion by any "public
authority carrying out functions relating to Northern Ireland". The section
goes on to define these public authorities, which includes the police and any
minister of the crown. However such an approach may not be welcome
news for United Kingdom wide bodies, such as the Home Office or Inland
Revenue, who might now find actions in Northern Ireland, based on the same
with the Bill
statutes as operate in Britain, challenged as being inconsistent
20
of Rights even if they have been upheld under the HRA. It might become
even more problematic if the framers of a Northern Ireland Bill of Rights
and even
determined that its reach should extend beyond public bodies
2
impose
to
"
HRA,
the
with
associated
far
so
effect"
beyond the "horizontal
duties on private bodies or individuals. Once again the failure to think
through concretely the consequences of devolution, to decide what is
properly a matter of "federal" law throughout the United Kingdom (governed
by a federal Bill of Rights) and what falls to regional authorities, may cause
problems for ensuring effective human rights protection in Northern Ireland
The third issue relates to the enforcement of the Bill of Rights. Although
there will no doubt be an expectation that those upon whom it imposes
obligations will seek to comply with the Bill of Rights and although the
NIHRC will have a very important role in commenting on legislative
proposals and educating the wider public, it remains likely that the courts
will have to play a significant part in enforcing this new legislation.
However the issue is what courts and in particular what courts will have the
final say on the interpretation of the Bill of Rights? As it is a statute that
only operates in Northern Ireland there may be good reason for arguing that

See, for example the immigration detention provisions recently upheld against an
HRA based challenge in R (on the applicationof Saadiand others) v Secretary of
State for the Home Department [2001] 4 All ER 961. A NI Bill of Rights could
contain a provision that strengthens the right to liberty for immigration detainees.
Westminster might not permit such legislation to pass but this would merely
compound the problem by resulting in the content of a Bill of Rights for Northern
Ireland being dictated by UK wide concerns.
21 See I. Hare, "Private Parties, Privacy and the Human Rights Act" [2001] EHRLR
526.
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the Court of Appeal for Northern Ireland should be the final court for
interpretation of the Bill of Rights. Some have even argued that, in light of
the significance of the Bill of Rights and by analogy with the experience in
South Africa, that this should be the occasion for the creation of a new
Constitutional Court for Northern Ireland. Leaving aside arguments as to the
desirability and feasibility of this it may be wondered if this is possible. To
take but one problem, if the Bill of Rights is to circumscribe the legislative
competence of the Northern Ireland Assembly, then any claims that the
Assembly had exceeded its competence by passing legislation inconsistent
with the Bill of Rights would currently be defined as a "devolution question"
and could ultimately be appealed to the Judicial Committee of the Privy
Council.22 It seems unlikely that Parliament could agree to issues of
compliance with Convention rights being appealable to the Privy Council (to
ensure consistent interpretation throughout the United Kingdom) but not
issues of compliance with the Bill of Rights, especially if the Bill of Rights
had subsumed the ECHR in respect of Northern Ireland. However people in
Northern Ireland may subsequently become dissatisfied with the idea that
what is essentially an English court will get to have the final say on the
interpretation of a Bill of Rights specifically designed for Northern Ireland,
especially if the Northern Irish courts have developed an interpretative
23
approach which appears more in keeping with the objectives of the Bill.
This possibility raises again the issue of how satisfactory it is that the Privy
Council has effectively been "bolted on" to the devolution settlement to
provide a final court of interpretation, one arguably now even supreme over
the House of Lords. Several commentators have already observed that this
may have been a missed opportunity to review the issue of what the United
Kingdom's "top court" should be, how it should be composed and what
jurisdiction it should have.24 Issues of interpreting a Bill of Rights from
Northern Ireland may raise all these questions afresh and again much can be
learned from the experience of US and Canadian courts in dealing with the
differing provisions of state and federal constitutions.
In conclusion, in this section it is worth repeating the view that the passing of
the HRA does not render impossible the idea of a separate and specific Bill
of Rights for Northern Ireland. The way in which devolution has taken place
and in which human rights standards have been incorporated into United
Kingdom law does raise certain difficulties for the legal formulation of any
such Bill of Rights but these are not insurmountable. Moreover there is good
reason to say that the ECHR is not the ideal Bill of Rights for Northern
Ireland in particular or even for the United Kingdom in general. Only inertia
may prevent the drafting of something better.

22
23

Sch 10 para I(IXa) Northern Ireland Act 1998.
Worth noting that already the JCPC appears to be adopting a more restrictive
approach to the interpretation of the HRA than that espoused by the Scottish
courts. See A. O'Neill, "Judicial Politics and the Judicial Committee: The
Devolution Jurisprudence of the Privy Council" (2001) 64 MLR 603.

24 For a discussion of the issues see N. Burrows, Devolution (2000) pp 174-9.
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Producing a Bill of Rights for Northern Ireland.
The Form of the Bill ofRights
The Agreement simply indicates that the Bill of Rights shall be contained in
"Westminster legislation". This leaves it somewhat unclear what status it is
supposed to have and in particular whether it should assume a
"constitutional" status and be supreme over Assembly legislation. However
other sections of the Agreement clearly indicate that neither the Assembly
nor the Executive should be able to act in contravention of the ECHR "and
any Bill of Rights supplementing it".25 This would appear to suggest it would
have a status at least equivalent to that of the ECHR in the current Northern
Ireland Act 1998. Recognising that the Bill of Rights should have this
"constitutional" character suggests that it should be drafted in a
constitutional manner, more as statements of broad principle rather than the
specific injunctions more familiar in statutes. This in turn should facilitate a
broad reading of the Bill of Rights provisions by the courts, though it may
well require the inclusion of an interpretation clause, similar to section 39 of
the South African Bill of Rights, to encourage them to do so.
The Content of the Bill of Riqhts
The drafters of the Agreement did not make things easy for the Human
Rights Commission. Rather than simply drafting a Bill of Rights, or
alternatively leaving the NIHRC absolute discretion to do so, they indicated
that this Bill of Rights was to comprise rights supplementary to the ECHR
"to reflect the particular circumstances of Northern Ireland". However, apart
from indicating that these additional rights should "reflect the principles of
mutual respect for the identity and ethos of both communities and parity of
esteem" and providing two areas to consider (which will be discussed more
fully below) the Commission was left with no further guidance in the
Agreement. Nor have other accounts of the process by which the Agreement
was reached shed much light on the issue. Hennessey, for example, appears
to suggest that while Unionists wanted to include aspects of the European
Framework Convention on National Minorities, Nationalists opposed this as
defining them in terms of minorities rather than equal citizens.26 The
resulting clause appears to have been a compromise between these two
views.
Each of the elements of the guidance that was offered raises some difficult
questions of interpretation. Take "the particular circumstances of Northern
Ireland". One might ask in what way is Northern Ireland particular and
particular with respect to what, England, Ireland or Europe for example?
Some might locate this particularity in levels of social need or deprivation,
others in conservative social mores. Even if one focuses on what might seem
the most likely meaning of particularity, that which gave rise to the
Agreement inthe first place, the existence of a long standing violent conflict,
this only raises a whole new set of questions. If the Bill of Rights is to
respond adequately to the circumstances of the conflict then there will need
25

Strand One, para 5(1 Xb).

26

T.Hennessey, The Northern IrelandPeace Process: Ending the Troubles? (2000)

pp 145-9.
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to be some understanding of what these are and what their causes are.
However, as John Whyte pointed out, there are myriad explanations of the
Northern Ireland conflict.27 Moving on from this there is the reference to the
"two communities". It might immediately be asked whether Northern
Ireland can be reduced to only two communities. Would women in Northern
Ireland, for example, not suggest that this ignores gender as a primary
reference of identity for many people. Where does it leave the Chinese or
Traveller communities? Even if we focus on the two communities whose
interests find reflection in the Agreement there is again a question of how
they are identified, whether primarily in religious or political terms, which
has significance for what aspects of their "identity and ethos" are to be given
respect. Finally there are issues of what "parity of esteem" might mean and
how it differs from notions of equality.
Such are the difficulties of constructing a clear meaning for the guidance
given to the Commission in the Agreement it is tempting to ignore it and
launch into a more general analysis of what sort of Bill of Rights might be
most desirable for Northern Ireland, drawing upon contemporary
international human rights standards. This indeed is arguably what the
NIHRC has done, justifying the extent to which it steps outside the
Agreement guidance by reference to its general power in section 69(3)(b) of
the Northern Ireland Act 1998 to make recommendations for the better
protection of human rights in Northern Ireland." However there are good
reasons for striving to identify a meaning within the terms of the Agreement,
not least because this is what all signatories to the Agreement have
committed themselves to and hence recommendations on a Bill of Rights
which can be claimed to be in line with the Agreement's guidance should
stand a better chance of achieving the political consensus necessary to ensure
that they come to legislative fruition.
One way of doing this is to consider more fully the place of human rights
guarantees in the Agreement. If it is accepted that the primary aim of the
Agreement is to secure a settlement which legitimises and accommodates
both Unionist and Nationalist aspirations then it is worth noting that the
parties accept that the redesign of political institutions alone can not achieve
this. Undoubtedly the arrangements for the creation of the Assembly and the
Executive, the new cross-border and east-west bodies are the most significant
elements of this accommodation and were the most extensively argued over
in the negotiations. However it seems also to have been accepted from the
outset that these alone would not provide the basis for a settlement and that
the Agreement would also have-to include significant provisions about rights.
This is an important departure in particular from previous British practice to
approaching the resolution of the Northern Ireland conflict and perhaps has
not received the attention it should have. While many have commented on
the fact that, unlike the Sunningdale agreement of 1973, the Belfast
Agreement of 1998 included all the parties to the conflict and made more
extensive provisions on both north-south and east-west relationships, few
have observed that it also contains a much more extensive set of provisions
on rights. Whereas in 1973 it seemed enough to agree a power-sharing

27

j. Whyte, InterpretingNorthern Ireland (1990).
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formula plus an all-Ireland dimension and then leave the Northern Irish
parties to get on with things,29 the settlement of 1998 contains a much more
extensive engagement with the "micro" as well as the "macro" elements of
constitutionalism.3" This includes not only the human rights provisions but
also those on policing, justice, victims and equality.
As to why this should be so I would suggest there are a number of reasons,
but all are linked to a recognition that traditional British constitutionalism,
whereby individual rights are secured through a mixture of constitutional
convention and regular opportunities to change the party in power, is
inappropriate for a deeply divided society such as Northern Ireland.' The
most important role for rights provisions is that they reduce the risk that
politics will become a zero sum game and hence encourage competing
political groupings to participate in a political dialogue which involves risk
and compromise on all sides. A common aversion of Unionists and
Nationalists to many of the political structures proposed for Northern Ireland
is a fear that a temporary advantage to the "other" side might translate into
total defeat for their "own". Knowledge that, whatever the complexion of
the party in power, certain individual and collective rights are secure may
encourage Nationalists to engage with a political system that may see a DUP
First Minister or Unionists to accept the appointment of a Sinn Fein Justice
Minister. Secondly the development of a rights agenda, and of changes in
policing and criminal justice to advance that agenda, offers both the promise
that concrete change in the lives of individuals will occur and that any such
change will not take the form of simple revenge. The first is obviously
crucial to Nationalists, who might fear that Unionists could block significant
change through the weighted voting arrangements in the Assembly, the
second to Unionists as they might fear a future Nationalist majority (perhaps
in an all-Ireland context) could abuse power to discriminate against them. A
third reason for a strong human rights component to the Agreement is a
recognition that the settlement must be based on certain values to which all
are committed. It is not enough simply to create a set of institutions and then
let each contending party atavistically pursue their own ethnic or political
interests. Instead a stable settlement requires that all accept certain
principles and on the basis of a common acceptance of these principles seek
to persuade others of the validity of their arguments. Rights provisions are
the concrete expression of these principles. Indeed the inclusion of human
rights provisions in the Agreement appears to acknowledge that the absence
of respect for such principles played a significant role in contributing to the
conflict.
If the rights contained in a Bill of Rights are to reflect back to the history of
conflict in Northern Ireland the immediate question is whether the content of
the ECHR is sufficient to achieve this. Already I have suggested that it may
not be. One of the key themes of human rights in Northern Ireland is
29 The only human rights commitment being to establish the Standing Advisory

Commission for Human Rights.
30 For a discussion of the distinction between "micro" and "macro" constitutionalism

see J. Morison and S. Livingstone, Reshaping Public Power: Northern Irelandand
the British ConstitutionalCrisis (1995), Chap 4.
3 See C. McCrudden, "Northern Ireland and the British Constitution" in Jowell and
Oliver (eds) The ChangingConstitution( 3rd ed 1994).

The Need For A Bill of Rights in Northern Ireland

281

equality, given the central place that concerns about inequality have played
in fuelling the conflict. However as I have noted above Article 14 of the
ECHR is widely accepted to be one of its most flawed provisions and even
the Council of Europe has now recognized the need for something else.
Indeed paragraph 4 of the Agreement explicitly identifies equality as one
area where the NIHRC should consider the need for a provision going
beyond the ECHR. A second area relates to the issue of accountability.
Lack of effective accountability for human rights abuses, whether of state
institutions or of armed opposition groups, has arisen as a regular theme in
Northern Ireland and has led to a growth in regulatory and oversight bodies.
The jurisprudence of the European Court, especially in relation to Articles 2
and 3, has increasingly stressed a need for independent and effective
investigation of claims of human rights abuses plus the need for adequate
civil and in some cases criminal sanctions against those engaged in them.32
However the ECHR lacks substantive provisions on issues such as freedom
of information or victims rights which might significantly enhance
accountability for decisions and actions which might infringe individual
rights.
The ECHR is also of course limited in that it focuses exclusively on
The Agreement suggests, as have commentators
individual rights.
examining the issue,33 that there is also a need for certain communal rights to
be reflected in the Bill of Rights. Such rights are the "micro" corollary of the
"macro" arrangements for establishing the government and passing
legislation which work out the consociational principles at the heart of the
Agreement.34 Such communal rights provide further reassurance that the
"identity and ethos" of the Unionist and Nationalist communities will be
respected regardless of the working out of the legislative and executive
arrangements. The obvious areas for such rights to focus on are issues of
language, citizenship, flags, marches and education. The actual content of
these rights will require delicate negotiation and will ultimately depend on
what balance of rights is necessary to reassure each community of equal
respect. In some cases it may simply involve giving "constitutional" form to
the status quo, in others a significant change. It will also be important that
however such rights are formulated they do not infringe individual rights
protected by the ECHR. Thus an absolute ban on parades would not be
consistent with Article 11 of the ECHR, nor would a requirement that all
children attend denominational schools be reconcilable with Article 1 of
Protocol 2. However within this framework one might well be able to come
up with a requirement that the state fund Protestant, Catholic and integrated
schools equally or that the union flag is flown at government buildings on
certain days.
However the content of the Bill of Rights is not exhausted by the need to
provide such communal guarantees. The Agreement itself, notably in
paragraphs 1 and 3 of the Human Rights section, recognizes a need to look at
human rights concerns beyond issues of the "two communities". References
See F. Ni Aolain, "The Evolving Jurisprudence of the European Convention
Concerning the Right to Life" (2001) 19 NetherlandsHRQ 21.
34 See K. Boyle and T. Hadden, Northern Ireland: The Choice (1994) pp 182-3.
3' For further discussion of the Agreement as a consociational arrangement see B.
O'Leary, "The Nature of the Agreement" (1999) 22 FordhamIL] 1628.
32
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in paragraph 1 to "the right to equal opportunity in all social and economic
activity, regardless of . . disability, gender and ethnicity" and to "the right of
women to full and equal political participation", plus the broad ranging
equality commitment in paragraph 3, which became section 75 of the
Northern Ireland Act 1998, shows an awareness of a broader human rights
agenda. This may result from a recognition that the almost exclusive
political focus on issues of national identity in Northern Ireland may have
resulted in a marginalisation of other human rights concerns, something the
political structures of the Agreement may only heighten. More broadly, as
O'Leary observes, the consociational structure set out in the Agreement does
not seek to exclude other forms of identity.35 It accommodates the existence
of two predominant forms of communal identity in Northern Ireland but does
not freeze everyone into them permanently36 and may therefore serve as a
bridge to greater democratic pluralism in Northern Ireland.
Overall therefore while both recent history and the text of the Agreement
suggest a need to tie any provisions additional to the ECHR in a Bill of
Rights to issues arising from the Northern Ireland conflict this does not mean
that any such Bill of Rights should be a very narrow and limited document.
Just as those crafting a Bill of Rights for the new South Africa saw the need
for an extensive set of rights provisions in order to provide reassurance both
that change had occurred and that the future would be one of equal treatment
for all, so the NIHRC is likely to find that "the particular circumstances of
Northern Ireland" may require rather more than is offered in the ECHR. 37
Issues of Equality and Identity in the Northern Ireland
Human Rights Commission's Draft Bill
As indicated above issues of communal identity and equality are likely to
feature significantly in any Bill of Rights for Northern Ireland. Both meet
the dual tests of relating specifically to Northern Ireland's circumstances and
of being underdeveloped in the ECHR. Making a Bill of Rights does indeed
include provisions relating to each.
However neither is adequately
formulated and in their present guise could actually undermine human rights
protection in Northern Ireland.
To take the issue of Identity first the NIHRC indicates that it has taken its
lead from the European Framework Convention on National Minorities but
has substituted a reference to "communities" for that to "minorities".
Undoubtedly this is influenced by the worthy desire to recognize that not
everyone in Northern Ireland sees their identity as exclusively or even
35 Ibid, at p 1639.
36 For example unlike Lebanon's 1943 National Pact, which provided for a Christian
President and Muslim Prime Minister in perpetuity, the Agreement's weightcd
voting mechanisms allow for change between communal blocs and even
potentially their replacement by other forms of political identity.
3 For a study of the South African process see M. Chanock, "A Post-Calvinist
Catechism or a Post-Communist Manifesto? Intersecting Narratives in the South
African Bill of Rights Debate", in P. Alston (ed) Promoting Human Rights
Through Bills of Rights: Comparative Perspectives (1999) p 392; H. Klug
Constituting Democracy: Law, Globalism and South Africa's Political
Reconstruction(2000).
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significantly in Unionist/Nationalist terms. However by transposing the
Framework Convention obligations onto a "community" framework, Making
a Bill of Rights places government under a duty to afford the same treatment
to powerful majorities as to endangered minorities. For example while
requiring government to "adopt effective and appropriate measures to
promote... the conditions necessary for them[national, ethnic, religious or
linguistic communities] to maintain and develop their culture" 38 might make
sense in terms of the Chinese or Muslim community in Northern Ireland,
who otherwise might face discrimination and/or assimilation, it seems rather
less comprehensible in respect of powerful Protestant and Catholic
communities. Such groups do not face the risk of assimilation into a
mainstream for they indeed are that mainstream. Indeed there is a risk that
taking measures to "maintain and develop the culture" of such groups could
run into conflict with other human rights objectives, such as ensuring equal
protection for gay men and lesbians. Although this provision is stated to be
"without prejudice to existing legal requirements" that leaves a substantial
loophole, especially for discussion as to whether "existing" refers to other
legislation at the time the Bill of Rights comes into effect or at the time the
issue is raised. Overall it may have been better for the NIHRC to have
focused more directly on the communal rights of the Unionist and Nationalist
communities (as occurs elsewhere in the draft) but also to have included a
specific minority rights provision for those religious and ethnic minorities in
Northern Ireland who otherwise might find themselves poorly served by the
new constitutional arrangements.
In respect of equality paragraph 4 of the Agreement calls for "a clear
formulation of the rights not to be discriminated against and to equality of
opportunity in both the public and private sectors". There is certainly a need
for such clarity as Northern Ireland now has a range of equality provisions
including guarantees against discrimination by government in sections 6, 24
and 76 of the Northern Ireland Act 1998, the obligation on all public
authorities to afford equality of opportunity in section 75 of the Northern
Ireland Act 1998, a range of legislative anti-discrimination provisions,
current European legislation on gender discrimination and impending
European Directives against discrimination on a range of grounds.39There are
clear gaps and inconsistencies in this coverage. Notably that discriminatory
action by government is only limited to discrimination on the grounds of
religion or political opinion and then only in respect of direct as opposed to
indirect discrimination. One might have expected that the equality
provision in Making a Bill of Rights would have referred to this history and
also to the issue of how to relate any equality provisions in the Bill of Rights
to the proposals for single equality legislation which were contained in the
1999 Programmefor Government. However neither are referred to and the
draft instead proceeds to discuss the equality provisions purely in the context
of international and comparative standards. The draft clause is unsatisfactory
in a number of ways.

38

Making a Bill of Rights, draft clause 3(b)(5)(a).
"Enhancing European Equality Rights: A New Regional
Framework" (2001) 8 MaastrichtJIL 133.

39 See U. O'Hare,
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Firstly it is anything but a clear statement as it contains both the Article 14
ECHR provision and the Commission's own ideas for an equality clause. If
the latter is not to subsume the former then courts will no doubt be forgiven
for thinking that Article 14 still has some work to do. One approach they
might take is to see Article 14 as still offering the appropriate standard
(including its wide margin of appreciation justification standard) to claims of
discrimination in respect of "Convention rights" leaving the rest of the
equality clause to bite only on "non-Convention rights". It is not clear this is
what the NIHRC intends or that it would be desirable. Secondly the. draft
does not make clear the relationship between the justification tests contained
in the equality clause and the general limitation clause it proposes in relation
to all "non-Convention rights". Although the definitions of direct and
indirect discrimination follow UK legislative practice by allowing
justification arguments as a defence to the latter but not the former, there
remains the unanswered question of whether a defendant could still invoke
the general limitation clause to defeat even direct discrimination claims. It is
worthwhile noting that the Canadian and South African Bills of Rights
(which also contain general limitation clauses) do not provide for a specific
limitation clause in their equality provisions. Thirdly the clarity of the clause
is-hardly assisted by a specific commitment to promote equality between
men and women "in all areas". If this is not to make gender equality "first
among equals" and to require positive action by the state in this area
(elsewhere the draft leaves it open as to whether positive action should be
permitted or required) then it is not clear how a court should read it. Again it
is far from clear as to whether this is how the NIHRC intends that it should
be read. Finally clarity is not helped by the inclusion of a specific clause
against harassment or bullying. This appears more appropriate for a specific
statute than a constitutional provision. Moreover the explanation the NIHRC
gives for including this provision, that "many people argued that harassment
and intimidation in the workplace on grounds of political opinion or gender
should be outlawed" overlooks the fact that such discrimination has been
unlawful for some time now.
Although the specific clause on affirmative action is valuable and
appropriate for a Northern Ireland Bill of Rights overall the equality clause
fails to achieve the clarity one might have expected of it. Both the clause
itself and the text which introduces it lack any developed discussion on the
objectives of the clause, such as where it stands on balance between
preventing discrimination and promoting equality.4" Such an explicit
discussion might have helped a clearer development of this clause as setting
out overall principles for the achievement of equality, which might then have
been subsequently developed in more specific equality legislation.

CONCLUSIONS
Overall it is to be hoped that this paper has demonstrated the need for a Bill
nf Pihic in Nnrthm lrelnnd and thnt it is hnth nsihlp

nnd deirAble thnt it

extend beyond the guarantees of the ECHR. While the Agreement and the
conditions which gave rise to it will remain central to the content of that Bill

40 For a discussion of the underlying vision of equality law see S. Freedman,
"Equality: A New Generation" (2001) 30 IndustrialLI 145.
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of Rights this should not mean that it is a limited document. The NIHRC
draft Making a Bill of Rights has already served a valuable purpose by
focusing debate on what the content of such a Bill of Rights should be.
However, as an analysis of the difficulties in even such key clauses as those
on identity and equality reveals, there is still a considerable amount of work
to be done.
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PROFESSOR STEPHEN LIVINGSTONE
Text of an address given by Professor John Morison, successor to Stephen
Livingstone as Head of the School of Law and a friend of 20 years standing
on Saturday 11th September 2004 as part of a Service of Thanksgiving and
Celebration for the life of Stephen Livingstone.

TRIBUTE
I have been given the very difficult task of saying a few words about Stephen
as a scholar, a colleague and a friend - difficult not just because his loss still
seems so immediate but also because there is so much contained within the
forty three years of his life.
I first met Stephen in 1984 when he arrived just a few months after me as a
lecturer in the Faculty of Law. We had offices in College Green, away from
the main building in University Square and where we fancied the more
rebellious, "theory-based" colleagues were exiled.
My first recollection of Stephen is of his peculiar Belfast / East coast US
drawl that was a legacy of his recent stay in Harvard Law School where he
had taken a John F Kennedy Scholarship to study for his LLM.
I think this time in Harvard was a defining time for Stephen in ways that
lasted much longer than the mid-Atlantic twang. Indeed I think it was
perhaps even more important for him intellectually than the three years he
spent as an undergraduate in Clare College Cambridge. I suspect that the
personality he was to inhabit, and the intellectual concerns that were to shape
the later part of his life, took up their more definitive form after the year in
Harvard.
Of course I have no direct experience of Stephen's early life at Robert Bell
Primary school and later Orangefield Primary in East Belfast and then Inst
(Royal Belfast Academical Institution) located in the centre of Belfast. But
our colleague David Capper who has known Stephen since boyhood has told
me how some of the qualities of determination and self-reliance that so
characterise Stephen came out during his school days. All the references
Stephen made to his early life feature very warm recollections of his
relationship with his parents Max and Flo with his sister Allison. And in
exactly the same way, I know he felt totally supported and cared for by
Karen later. But there is perhaps a sense of Stephen at school as somehow
creating and developing the outstanding person he was to become. Stephen's
formidable ability to work at the very highest levels of concentration and
intensity, and most of all, his huge qualities of self-reliance were, I suspect,
forged during an adolescence where not everyone in a large and sportsfixated school would have immediately recognised his very special talents
and potential. I think this element of Stephen creating the character that he
was to become through the efforts of his formidably strong will is important,
and is not picked up simply by looking at a glittering c.v. featuring
Cambridge, Harvard Law School, a lectureship at Queen's, a visiting
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position in Detroit Law School, a Readership in Nottingham and
appointment to a Chair of Human Rights Law by the age of thirty seven.
I believe that Harvard too was the seedbed for many of the interests that were
to preoccupy Stephen's professional life - as well as the place where he
picked up the habit of using those distinctive US yellow legal pads which he
used to cover with his almost indecipherable handwriting.
And if Harvard influenced Stephen, then the effect was not simply one-way:
Professor Henry Steiner of the Harvard Human Rights Programme has
contacted the Law School here to say that: "Harvard Law School is
understandably proud of its many distinguished alumni. Stephen Livingstone
was amongst our finest. I remember Stephen as a bright, engaging and
stimulating personality. Harvard human rights alumni are among the many
groups made the poorer by his death."
It was at Harvard in classes taught by internationally renowned figures such
as Roberto Unger that Stephen developed and deepened his interest in human
rights. I remember him talking of taking trips to the southern states and
indeed working in an advice clinic in Alabama where he had the sort of
practical engagement with issues of social justice that were to preoccupy him
throughout his career.
Indeed this theme of engaging with real issues is a particular feature of
Stephen's very distinguished career. He was no ivory tower academic but
always deeply committed to using law to make a difference. Others will be
talking later about his role with the Committee on the Administration of
Justice and on the Equality Commission where he sought to put into practice
the ideas that he had worked out with the fullest academic rigour.
However, Professor Kevin Boyle of the Essex Human Rights Centre (a great
mentor of Stephen and a veteran rights campaigner) wrote to me a few days
ago to say:
"... [ Although unavoidably in New York] I do very much
want to be associated with the memorial for my friend and
much missed colleague . . . This is an event to remember
,Stephen and celebrate his achievements and I remember
Stephen as a person who was deeply committed to respect for
human rights as part of a settlement of the Northern Ireland
conflict and as essential for a peaceful and just world order.
We debated both the home front and the world many times
together in Belfast, Galway, Nottingham, Strasbourg and
elsewhere.
We also pursued dreams into practice, such as launching a
British Irish Human Rights Centre Network.
He was
convinced that there was too little intellectual traffic between
these islands and we cooperated in joint conferences to change
things where we could.
I was always taken aback in
admiration at the scale and quality of his scholarly
achievements... he was an innovative thinker and activist and
a scholar of international reputation who had much, much
more to contribute and to give".

Tribute to Professor Stephen Livingstone
I would agree with all this, and with the former Dean of Fordham Law
School, John Feerick, who told me simply that Stephen was "one of the
finest and most decent persons I ever met". Certainly in addition to the
qualities of decency that Stephen brought to his work there can be no
doubting the international nature of Stephen's scholarship. This relates both
to its quality and indeed to its scope. Perhaps it was Harvard also where
Stephen developed an interest in world affairs and the role of law and justice
across the world.
Certainly there was nothing Stephen enjoyed more than the prospect of going
somewhere unknown on an early plane the next morning.
I remember often how he would give a little smile as he announced he was
off to eastern Europe - Ukraine was a recent and particular interest - or
somewhere in Africa and he had a fund of (often self-depreciating) stories.
One of his favourites involved being grounded in the airport of some faraway state in the former Soviet Union, no doubt ending in "- stan" on a
dodgy airline, where the passengers had to have a whip round to get
sufficient money for the crew to fuel the plane to leave. On another occasion
he deeply impressed a group of us at a conference in Cape Town by having a
detailed knowledge of the local restaurants and moreover by being able to
find them. At a time when academic research both in law and at Queen's
was striving to become more international, Stephen was at the forefront in
getting out into the world.
Of course although he loved encountering new countries and new people he
remained very centred in his life in Northern Ireland. No doubt this was in
large measure because of the love and support of his family and the very
great happiness he had in living with Karen. Stephen was proud of being
from Belfast and indeed from East Belfast in particular. I remember how on
one occasion, after he had invested heavily in a series of rather adventurous,
ethnic collarless suits in Nigeria, he regretted that before buying quite so
extensively he had not applied what he described as the "Newtownwards
Road test" - i.e how comfortable would he feel walking down the
Newtownards Road dressed in the latest fashion from Lagos. (I don't believe
that he ever wore the suits - although he did always do a great line in hats.)
Certainly Stephen's list of international contacts was phenomenal. Amongst
those sending messages of sympathy when Stephen was first reported to be
missing was President Mary McAleese and a whole range of colleagues from
the US and, particularly, South Africa, including the well-known human
rights activist and now Minister of Education Kadar Ashmal.
Indeed South Africa and the inspiring struggle there to transcend a legacy of
oppression and mistrust by using the framework provided by the constitution
and by human rights was a particular interest in Stephen's life.
Hugh Corder, Professor and Dean of Law in the University of Cape Town
contacted me earlier in the week. He writes of how,
"The productive links which exist between the Fhculties of
Law of Queen's University, Belfast and the University of Cape
Town are in large measure due to the initiative, commitment
and warm humanity of Stephen Livingstone. The formal
British Council - sponsored exchange agreement provided for
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an exchange of ideas and knowledge between two societies
with many challenges in common. Stephen was the link coordinator on the Belfast side, and a keen participant, last
visiting at Easter 2003. His enthusiasm, understanding and
quiet humility impressed all whom he met, as did his
intellectual sharpness and creativity."
Another South African colleague, the former Dean of UCT's Law Faculty,
Dirk van Zyl Smit adds:
"I got to know Stephen through our joint interest in prisons in
the early 1990s. When his book on the area came out it
defined a field to which British scholars had not paid much
attention. The judgments that it makes about the law are
compassionate but measured, as was Stephen himself. As a
prison lawyer I learnt a great deal from his wider knowledge of
human rights law. As a colleague and friend I benefited from
his warmth and kindliness. I shall miss him greatly."
Indeed Stephen made a big impact in South Africa. Saras Jagwanth also of
Law Faculty in Cape Town writes of how "Stephen always appeared to be
one step ahead, had a boundless curiosity and was full of innovative and
pioneering ideas.... It was an honour for me to have worked with him and I
shall always remember him for his special combination of intellect, sharp
wit, generosity and humility."
Professor Corder continues...
"I know that these sentiments about Stephen the person and his
work are shared by all my Cape Town colleagues who were
privileged to have met and worked with him over the past ten
years or so. I certainly benefited greatly from his insights,
clarity of purpose and breadth of intellect. Yet my abiding
memory of him is his keen acceptance of a ticket to a day of
cricket at Newlands; and his determination, on one of his
visits, to climb Table Mountain - [which he did!]."
Indeed we all have memories of Stephen's many and varied enthusiasms.
John Morgan from the University of Nottingham has written to me not only
to send his thoughts to everyone here but to reminisce about discussions
with Stephen on Irish history, Nigeria and rugby. Indeed many of Stephen's
football playing colleagues on the Law School five-a-side team remember
with awe Stephen's seemingly encyclopaedic knowledge covering, for
instance, the Italian third division football league or the lower batting order
in the Western Australia cricket side.
Stephen certainly had a huge hinterland of sporting interest and culture.
Unlike many modem academics he was truly interested and informed beyond
the narrow confines of his discipline. He was interested in music, cinema,
literature and theatre - and he knew a lot about it. He enjoyed Mahler,
Shostakovich, jazz and the Blind Boys of Alabama. He would quote Woody
Allen as readily as the great American realist jurisprudent Felix Cohen (on
whom he always threatened to write an intellectual biography). He always
claimed that he was like the fifth Beatle in so far as he had been one of the
original 'Hole in the Wall Gang'.

Tribute to Professor Stephen Livingstone
Working with Stephen was always fun - whether as a colleague, as the
Director of the Human Rights Centre at Queen's or when he was Head of
School carrying out a role which he discharged with characteristic courage
and all around general decency. Stephen brought a real and fresh energy to
his role as Head of the Law School. He took a pride in ensuring that he took
every colleague out to lunch and always tried to offer solutions instead of
only identifying problems. He was an enormously fair person both in his
thinking and, more significantly, in his actions.
Stephen and I collaborated together academically, in editing a book and
writing another - Reshaping Public Power - which was to be a significant
work for both of us. We were in the process of writing a textbook together.
We continually bickered and griped at each in a comfortable and friendly
sort of way but I always knew that I was working with someone of very great
talent at the very forefront of the field. Indeed only a couple of months or so
ago, I was writing up a delayed report for the ESRC who had funded a
project on constitutional litigation that we had carried out together. It was a
strange experience working through Stephen's notes and the various
conference papers that we had delivered earlier. I could hear his voice quite
clearly as I read his words. Also I was continually struck by just how much
insight and power there was in his analysis and how much he had to
contribute.
I have probably exceeded my time, although there is so much more that I
could say. I would however like to finish by referring to a letter from one of
Stephen's postgraduate students that Karen showed me. This student had
come from overseas to work on human rights issues under Stephen's
direction. He wrote about how much he will miss Stephen's advice and
guidance, and how he was now even more committed to the human rights
field as a way of honouring Stephen's memory.
His letter concluded by saying how proud he was to be have been one of his
students.
I think everyone here can say that they too are proud of having known
Stephen in some way or other, and of having had their lives touched by his.
I know that I am.

