
             Risk, Legitimacy and Asylum Adjudication                                            49 

RISK, LEGITIMACY AND ASYLUM 
ADJUDICATION 

Robert Thomas, School of Law, University of Manchester* 

1. Introduction 

The concept of asylum is a simple one: a foreign national present in a host 
country who can demonstrate a risk of persecution, torture or ill-treatment on 
return to their country of origin must be granted international protection.1 
However, the task of deciding whether or not a claimant qualifies for asylum 
is perhaps the most problematic adjudicatory function in the modern state. It 
has been noted that the superficial simplicity of asylum adjudication conceals 
“a mass of detailed, difficult and very problematic factual and legal issues”.2 
The National Audit Office has stated that in many instances decision-makers 
“face a significant challenge in determining whether the rules governing 
asylum status are met” while the courts have observed that “[t]he difficulty 
of the fact-finding exercise is particularly acute in asylum cases”.3 Such 
difficulties arise in part because of the nature of the asylum decision 
problem: the decision-maker must prognosticate the prospective risk of 
persecution or ill-treatment often on the basis of incomplete and limited 
evidence. Furthermore, there is the diverse nature of the asylum claimant 
population which comprises 146 different nationalities and originates 
overwhelmingly from non-western countries. 

The problematic nature of the asylum decision is matched by the grave 
consequences of erroneous decision-taking. The purpose of the decision-
making process is to ensure that those who have demonstrated a risk of 
persecution or ill-treatment will be awarded protection while also ensuring 
that those who do not qualify can be removed from the UK. Asylum 
adjudication raises the constant problem of either refusing protection to the 
genuine claimant or affording protection to the non-genuine claimant. The 
importance of asylum decision-making does not though arise solely from its 
error costs but also in light of its current scale. While asylum decision-
making may seem an arcane area of administrative law adjudication, it has 
become increasingly familiar owing to the unprecedented number of asylum 
claims. In 2005, the Home Office made 27,395 initial decisions and 600 
Immigration Judges of the Asylum and Immigration Tribunal (AIT) 
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determined 33,940 appeals.4  Asylum also continues to provide a substantial 
amount of work for the higher courts.5 

In this context, this article considers the nature of asylum decision-making 
and proposals for reform. In so doing, three major and interrelated themes 
are examined. The first concerns the risk assessment task which is at the 
centre of the determination of each asylum claim. The language of risk 
assessment has become familiar in many areas of government, such as risk-
based regulation and internal risk management.6 However, asylum 
adjudication illustrates a distinct form of risk assessment – case-management 
risk – which requires a qualitative evaluation of the risk posed either by or to 
an individual.7  Such decisions typically have substantial implications for an 
individual’s personal liberty and are taken against the backdrop of broader 
public security concerns. While the technique of case-management risk can 
be identified in a variety of different contexts – parole, mental health, 
immigration and terrorism – asylum decision-making poses a particularly 
acute tension between the risk to an individual’s basic human rights and the 
public interest in maintaining legitimate immigration control.8  To appreciate 
the nature of this risk assessment task, the legal tests need to be situated 
within their policy and administrative context. There is also the question of 
the appropriate standard of proof that a successful claimant must discharge. 

The second theme concerns the crucial task of fact-finding. After all, the vast 
majority of administrative and tribunal determinations turn on their own 
individual facts; asylum claims, in particular, are highly fact-sensitive. 
Consideration of the range of information available to decision-makers on 
which to assess the risk of persecution is central as to how decision-makers 
approach the fact-finding task. As will be seen, asylum adjudication 
illustrates both the inherent difficulties in fact-finding and how governments 
may seek to influence this task. Furthermore, the peculiar nature of asylum 
adjudication, requiring decision-makers to assess the political and social 
situation in countries generating claims, creates scope for controversy over 
who possesses the appropriate expertise to make such assessments. 
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Adjudicative legitimacy provides the third theme. While legitimacy is central 
to administrative law, it assumes critical importance when analysing risk 
assessment regimes. What justificatory arguments do decision-makers draw 
upon?  To what extent does the actual performance of decision-makers fulfil 
such values? Examination of this issue is complex because of the 
involvement of three actors in the determination process. First, there is an 
administrative agency, the Immigration and Nationality Directorate (IND) of 
the Home Office, responsible for the initial assessment of claims; secondly, a 
legal decision-maker, the AIT, which provides a single merits appeal; and 
thirdly, there are professional experts, which in this context includes both 
medical and country experts, the latter being those with a specialist 
knowledge of the conditions in countries of origin. As an essay on 
administrative justice, this article will adopt the familiar assumption that 
each of these actors reflects a different model of adjudication – bureaucratic, 
legal, and professional judgment – which in turn espouse competing 
legitimising values.9 If so, then the quest for legitimacy is likely to involve a 
complex competition between different adjudicatory processes. Asylum 
adjudication then might illustrate how a case-management risk regime can 
become an area of intense contestation between not only different 
institutional actors but also competing models of adjudication. 

Briefly, the structure is as follows.  The first section considers the legal tests 
governing asylum determination and the asylum risk assessment problem. 
The next section examines the difficulties involved in assessing asylum 
claims, in particular, the assessment of credibility and country conditions. 
Subsequent sections examine the tensions concerning expert evidence, the 
contest for adjudicative legitimacy and reform proposals. 

2. Risk and Asylum Adjudication 

Risk assessment is central to asylum adjudication.  The basic question posed 
by the Refugee Convention is whether a claimant will, on return to their 
country of origin, face a real risk of persecution for reasons of their race, 
religion, nationality, membership of a political social group or political 
opinion.10  This obligation is now complemented by Article 3 ECHR – the 
prohibition against torture or inhuman or degrading treatment – which, 
owing to its “extra-territorial” effect, prevents the UK from returning a 
foreign national to a place where there may be subjected to such ill-
treatment.11  The task of adjudicating an asylum claim requires the decision-
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maker to assess the future risk of persecution or ill-treatment that the 
claimant might receive on return to their country of origin. In most, if not all, 
Article 3 cases, the concept of risk has the same or closely similar meaning 
to that in the Refugee Convention of a “well-founded fear of persecution”, 
save that it is confined to a risk of Article 3 forms of ill-treatment and not 
restricted to conduct with any particular motivation or by reference to the 
conduct of the claimant. Article 3 may also in exceptional circumstances 
prevent removal where there is a risk of death arising from the non-
availability of medical treatment for, for instance, HIV/AIDS infection and 
there are compelling humanitarian grounds or where there is a risk of suicide 
or other self-harm that a claimant may inflict on removal.12 This brief 
summary of asylum law cannot though do justice to its complexities and 
uncertainties which have arisen in part because of the absence of a single 
judicial body to provide authoritative rulings.13 

While asylum adjudication is governed by the legal obligations of the 
Refugee Convention and ECHR, it is also directly concerned with the 
maintenance of immigration control. Indeed, the risk assessment task 
frequently involves an unavoidable conflict between the legal obligation to 
protect those at risk of persecution or ill-treatment and the public interest in 
maintaining legitimate immigration control. There are important policy 
justifications for imposing such controls: the need to discourage illegal and 
economic migration, people trafficking, health and welfare tourism; the 
prevention of the admission of a potentially unlimited volume of asylum 
applicants; and the protection of social cohesion. The social and economic 
conditions in countries producing applicants may involve considerable 
hardship for individuals who consequently desire a better life; the imposition 
of ordinary immigration controls may leave only one possibility: seeking 
political asylum. 

The asylum decision-maker will then continuously have before them the risk 
of either being unduly lenient – and therefore risk falling into error by 
granting status to the undeserving – or unjustifiably mistrustful – and 
therefore risk committing error by refusing the truly genuine claim. Both 
types of error clearly involve serious adverse consequences. Refusing 
protection to the genuinely entitled claimant represents a basic failure to 
fulfil the purpose of the Refugee Convention to provide surrogate protection 
to those in need because the claimant’s own state is either unable or 
unwilling to protect its own nationals.14 It also poses considerable risk to the 
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individual’s life and limb; the price of indifference to genuine refugees 
seems almost incalculable.15 It is precisely because the costs of such 
decisions to individual appellants are so high that they must be scrutinised 
closely. Public confidence in the asylum process may be undermined if 
genuinely entitled claimants are wrongfully rejected. On the other hand, 
affording international protection to those who do not face persecution 
confers on them a status, such as refugee status with the rights and privileges 
it entails, which they do not deserve. This clearly poses a threat to the policy 
justifications for maintaining legitimate immigration control and public 
confidence in the asylum process. Furthermore, aspiring entrants who have 
applied under ordinary immigration procedures may feel aggrieved that 
others have been able to jump the queue. 

While the risk of error is ever-present, some decision-making process is 
nevertheless required. The “all or nothing” nature of asylum adjudication 
compels a decision either way: either the individual is recognised to be in 
need of international protection and therefore not to be removed from the 
country or is not in need of protection and to be removed. As the error costs 
of incorrect decisions are so high, the decision-making process is continually 
subject to both enormous stress and political controversy. On one side of the 
debate are those who fear that decision-makers will adopt a sceptical 
approach and risk rejecting genuine claimants while others voice the concern 
that decision-makers will overlook the risks posed to society by 
unmeritorious claimants.16 

Aligned to the centrality of assessing risk is the appropriate standard of 
proof. While the burden of proof is always on the claimant to demonstrate 
their case, the standard of proof adopted is lower than the civil standard of 
proof, the balance of probabilities test; the asylum claimant must 
demonstrate a reasonable degree of likelihood of persecution or a real risk of 
ill-treatment on return.17 The adoption of the lower standard of proof relates 
to the establishment of risk on return and reflects the difficulties claimants 
may experience in proving the nature of future risk by allowing “a more 
positive role for uncertainty.”18 It is precisely because the imposition of the 
burden of proof on the applicant may pose some difficulties that the evidence 
is viewed in a more benevolent manner than in other legal proceedings; by 
requiring something less than proof positive, asylum law deliberately errs on 
the side of caution. The civil standard of proof, typically applied to ascertain 
the probability that past events happened, is inapplicable in this context as 
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asylum adjudication primarily focuses upon an assessment of the future risk 
of persecution or ill-treatment that a claimant may suffer on their return. 

The leading judicial discussion of risk assessment in asylum claims is to be 
found in Karanakaran.19  Here the Court of Appeal recognised that as 
asylum adjudication concerns future risk, it is an administrative-legal 
decision-making process differing in important ways from civil litigation. 
Decision-makers are not constrained by the rules of evidence adopted in civil 
litigation but must instead take into account all relevant considerations when 
assessing future risk.20 Nothing should be excluded from the assessment, 
such as a claim by the applicant that a certain event happened (e.g. they were 
tortured), unless there can be no real doubt that that the claimed event did not 
in fact occur. As the court explained, the question whether an applicant 
qualifies for international protection is not a head-to-head litigation issue; 
testing a claim does not ordinarily involve a choice between two conflicting 
versions of the truth but an evaluation of the intrinsic and extrinsic 
credibility, and ultimately the significance, of the applicant’s case.21 The 
sources of information available to the decision-maker will frequently 
comprise: the claimant’s oral testimony; country reports produced by 
government and non-governmental organisations; expert evidence; and, more 
recently, the AIT’s country guideline determinations.  Everything relevant 
must be taken into account when assessing risk. Further, the issues for a 
decision-maker are questions not of hard fact but of evaluation: “the facts, so 
far as they can be established, are signposts on the road to a conclusion on 
the issues; they are not themselves conclusions.”22  Finally, as the assessment 
of risk must be undertaken on the basis of an often quickly changing factual 
situation, the decision-making process must take into account any changes 
that have occurred after the initial decision (e.g. a change of regime in the 
claimant’s country of origin).23 

On the one hand, asylum adjudication bears the hallmarks of routine 
individualised decision-making by governmental administration. Individuals 
apply to a public authority to determine their eligibility: forms are completed 
and interviews conducted so that findings of fact can be made; decision-
makers establish whether or not the relevant criteria have been fulfilled; 
unsuccessful claimants may appeal. 

At the same time, this particular adjudicative process possesses its own 
distinctive features. Its purpose is to determine the eligibility of people who 
claim that they will be persecuted or tortured in their own country and who 
as foreign nationals would not otherwise qualify to remain in the country.  
An asylum decision possesses distinct and considerable social and moral 
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importance. A positive decision on an asylum claim is an implicit 
recognition that the moral worth in protecting an individual outweighs the 
public security in enforcing immigration control. It is also an indication that 
a foreign country, in some cases a country with which the UK has close 
relations, is either incapable or unwilling to provide basic protections to its 
own citizens. 

When compared with other case-management risk assessment contexts, the 
risks involved in asylum claims are far more pronounced.24 Most 
fundamentally, asylum adjudication involves an evaluation of the prospective 
risk of persecution or ill-treatment that a claimant may face on return on the 
basis of facts at the date of decision. Asylum adjudication, Sedley LJ has 
explained, “is not a conventional lawyer’s exercise of applying a litmus test 
to ascertained facts; it is a global appraisal of an individual’s past and 
prospective situation in a particular cultural, social, political and legal milieu, 
judged by a test which, though it has legal and linguistic limits, has a broad 
humanitarian purpose.”25 

3. Assessing Claims 

As in other case-management risk contexts, the assessment of risk in each 
asylum claim depends on its own individual facts. It is unsurprising then that 
as fact-finding in asylum cases is a highly problematic enterprise, it 
consumes the majority of initial and appellate decision-maker’s time. There 
is often considerable difficulty in obtaining reliable evidence of the facts that 
gave rise to the fear of persecution. The fact-finding exercise is often 
complex and difficult to manage as it usually involves an assessment of both 
the particular circumstances of the individual’s case and the general social 
and political situation in the country from which refuge is sought. The 
decision-maker must first assess whether or not the claimant’s account is 
credible and then whether this fear is objectively well-founded by reference 
to conditions in the relevant country. In light of the dual nature of the asylum 
test, in which the claimant alone possesses almost all the relevant personal 
knowledge and the decision-maker is best placed to deal with general 
country conditions, there is a mutually owed, two-way obligation between 
the claimant and the decision-maker to co-operate in ascertaining and 
evaluating the facts.26  Furthermore, evaluating the significance of facts can 
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be stressful because of the underlying and constant tension between being 
either unduly mistrustful or unduly lenient.27 

Assessing Credibility 

Assessing the credibility of an asylum claimant is one of the primary 
functions of the decision-maker since it will “lead to the establishment of 
much of the factual matrix for the determination of the case. In some cases, 
but by no means all, the issue of credibility may be the fulcrum of the 
decision as to whether the claim succeeds or fails.”28 Credibility is “at the 
core of the asylum process” because, in contrast with civil litigation, 
evaluation of the evidence is often only concerned with the applicant’s 
version of events.29 Most claimants are compelled by circumstances to rely 
on their own statements to prove their cases as it can be very difficult for 
them to acquire other evidence. Many, if not most, claims will not then be 
corroborated by either a witness or documentary evidence and will stand or 
fall on the decision-maker’s acceptance or rejection of the credibility of the 
claimant’s story.30  Under the Refugee Qualifications Directive, the decision-
maker must take into account all relevant facts when considering an asylum 
claim.31 While past persecution may be a serious indicator of future risk, it is 
by no means conclusive; equally, a claimant who has entirely escaped past 
persecution may be able to establish a future risk. 

Assessing credibility is a familiar problem in many areas of administrative 
and legal decision-making.32  In essence, the issue is whether the decision-
maker is able correctly to determine whether or not the applicant is telling 
the truth. Even in ordinary conditions, this task is extremely difficult. Studies 
in the field of experimental psychology, for example, indicate that people 
habitually overrate their ability to delineate truth and falsity and are only able 
to do so successfully some 50 per cent of the time.33 Asylum adjudication, 
however, poses some further difficulties. The evaluation of claims must be 
undertaken bearing in mind the stress generated by making the claim, the 
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possible consequences if refused and the process of giving of evidence in the 
highly formalistic atmosphere of an interview or appeal hearing. Claimants 
may be frightened, bewildered, perhaps even desperate, and will often not 
understand the process. Most applicants will not be able to speak English; 
their evidence will have to be translated raising potential communicative, 
cross-cultural and linguistic difficulties.34 Furthermore, the evidence 
presented will often be fragmented, incomplete and confused. Even the most 
basic facts of an individual’s claim, such as their nationality, may be in 
doubt. The IND has, for instance, argued that some individuals who claim to 
be from well-known refugee producing countries, such as Somalia and 
Afghanistan, are in reality economic migrants from neighbouring countries 
in search of a better life. In such “disputed nationality” cases, the decision-
maker who concludes that the claimant is claiming a false nationality is 
entitled simply to say so.35 

Given such evidential uncertainty, decision-makers require some 
methodology for assessing credibility. However, each of the three methods 
commonly employed can be problematic in some respect.36 First, the 
decision-maker may doubt an individual’s credibility if there are internal 
inconsistencies in their account. Such inconsistencies may, however, be 
explicable on the basis of the fallibility of human memory, the claimant’s 
inability to recall their story fully or a reluctance to do so in light of 
traumatic experiences suffered.37  At the same time there is a risk that the 
non-genuine claimant may be able to present a consistent and coherent story 
albeit false. The Tribunal has been reluctant to give guidance other than 
exhorting decision-makers to use their “common sense and experience” to 
decide whether an account which frays at the edges is nevertheless truthful or 
alternatively whether the applicant has got themselves into difficulties 
through unplanned departures from a pre-rehearsed and unreliable script.38 

A related issue concerns the appropriate procedure through which the 
claimant provides evidence: interviews; adversarial hearings; or solely the 
production of documentary material.  IND’s initial interview process has 
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British Medical Journal 324. 
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been criticised for aggressive questioning and publicly funded representation 
is no longer generally available though claimants may request that interviews 
be tape-recorded.39 Oral hearings are the norm at the appeal level; credibility 
assessments based on oral evidence will only very rarely be capable of being 
overturned on appeal.40  However, it may equally be doubted whether oral 
evidence is superior to examining documentary evidence in demonstrating 
that an unconvincing claimant is truthful or that a convincing one has been 
either deluded or lying.41 

A second method of assessing credibility is to test the external credibility of 
a claim, i.e. whether the claimant’s story is consistent with objective country 
evidence. However, such evidence typically comprises general rather than 
specific information on country conditions and may in any event be 
ambiguous as to whether or not certain events did actually occur.  Thirdly, 
decision-makers may simply test the plausibility of a claimant’s story. This 
too though can be problematic. Making visceral judgments as to the 
plausibility that certain claimed events happened risks a greater role for the 
decision-maker’s own values and preconceptions; events that appear 
implausible may nevertheless have actually occurred.42  Furthermore, as the 
courts have stressed, rejecting a claimant’s story because of its inherent 
implausibility “can be a dangerous, even a wholly inappropriate, factor to 
rely on in some asylum cases” as much of the evidence will refer to societies 
with customs and circumstances which are very different from those within 
the experience of the decision-maker.43 

All of the methods to assess credibility are, however, complicated further by 
the cultural distances separating applicants and decision-makers. Asylum 
claimant populations are often highly diverse. There is a substantial risk that 
decision-makers will make decisions from their own western assumptions 
unaware of the importance of cultural differences between themselves and 
claimants.44  What may seem plausible for a person in a western environment 
may be completely implausible for someone in a non-western environment; 
decision-makers must take great care in not allowing their own perceptions 
and values to influence that judgment.45 As Sir Thomas Bingham, in a 
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passage cited frequently in this context, has explained, “[n]o judge worth his 
salt could possibly assume that men of different nationalities, educations, 
trades, experience, creeds and temperaments would act as he might think he 
would have done or even – which may be quite different – in accordance 
with his concept of what a reasonable man would have done.”46 However, 
while the Tribunal has stressed the dangers inherent in assessing credibility 
by reference to a claimant’s demeanour in light of the cultural differences, 
empirical evidence suggests that it may play an important role in decision-
making.47 

Given the difficulties created by this cultural gap, decision-makers may again 
look to country information for assistance. Indeed, the Tribunal has 
recognised that country evidence may perform a crucial role in showing that 
adverse inferences based on the claimant’s evidence can be apparently 
reasonable when based on an understanding of life in a western country but 
are less reasonable when the circumstances of life in the country of origin are 
exposed.  However, to pre-empt subsequent discussion, the question of what 
comprises reliable country evidence – whether provided by the Home Office 
or country experts – is a particularly contested issue. The Tribunal has 
rejected the Court of Appeal’s suggestion that, owing to the difficulty of 
assessing credibility in a cross-cultural situation, immigration judges need all 
the help provided by a country expert: there could be no ready acceptance of 
country experts’ views as that would substitute trial by expert for trial by 
immigration judge.48 

Claimants may also rely upon corroborative medical or psychiatric evidence 
which deal with the risks they might face on return in light of their medical 
or psychiatric history. Again, the role of such expert evidence is contested. 
Initially, the Tribunal’s view was that such reports deserved careful and 
specific consideration as evidence of possible ill-treatment or trauma.49 
However, more recently the Tribunal has doubted whether such reports assist 
in assessing credibility.50  For instance, a medical report corroborating an 
individual’s claim that their scars resulted from ill-treatment does not 
necessarily have to be accepted as the scars could have been caused by other 
means. Similarly, psychiatric reports diagnosing post-traumatic stress 
disorder may be of limited value as a non-genuine claimant has an obvious 
interest in exaggerating or feigning such symptoms. The AIT is unlikely to 
accept without more diagnostic conclusions, which are dependant upon 
assertions by the claimant whose truthfulness is at issue before the 
immigration judge but not before the doctor. Furthermore, post-traumatic 
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stress disorder may arise not just from previous ill-treatment but from other 
causes such as the prospect of being removed to their country of origin which 
may not be a pleasant place to which to return. While the Tribunal has 
expressly doubted the quality of some medical reports, medical experts 
themselves have argued that the Tribunal has been too willing to dismiss 
their reports without good reason.51 

While the difficulties in assessing credibility seem substantial, there is a 
further problematic dimension: the introduction of evidentiary rules 
prompted by executive mistrust of initial and appellate decision-making. 
IND has long entertained concerns arising from abuse of the asylum process 
and has introduced various measures to combat it. One difficulty has been 
that as the substantive rules governing eligibility are contained in 
international human rights conventions and therefore subject to judicial 
interpretation, IND is relatively powerless to alter them. An obvious 
alternative has then been to introduce evidential rules to reduce the scope for 
such perceived abuse. Section 8 of the 2004 Act therefore requires a 
decision-maker to take into account, as damaging a claimant’s credibility, 
any behaviour which is either designed or likely to conceal information or to 
mislead, obstruct or delay the handling or resolution of a claim.52 For 
instance, a failure without reasonable explanation to produce a passport to an 
immigration officer, the production of a false passport, the destruction of a 
passport or travel tickets and the failure to answer a question must be taken 
into account as damaging credibility.53 The concern with section 8 is that it 
establishes an evidential presumption that just because the claimant has 
behaved in a specified manner, their credibility to be in need of international 
protection is damaged. It has long been accepted that claimants may feel 
apprehensive and unable to speak freely and give a full and accurate account 
of their case and that untrue statements by themselves are not a reason for 
refusing refugee status.54 Delays in either claiming asylum or revealing the 
full details of a claim may result from the claimant’s shame or trauma 
resulting from the torture, sexual violence or other persecutory treatment 
they have suffered. Section 8, however, goes further by stating that a 
claimant who has not taken advantage of a reasonable opportunity to claim 
asylum in a safe third country has damaged their credibility, thereby 
reversing case-law that such a failure cannot “conceivably by itself throw 
doubt on whether . . . [the claimant] . . . is indeed a genuine asylum seeker.”55 
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While structuring discretion is a key theme in administrative law,56 section 8 
gives a deliberate steer toward reaching negative credibility assessments.57 It 
has for this reason been viewed as an interference with the independence and 
fairness of the decision-making process.58 For its part, the AIT has 
recognised that section 8 will inevitably distort the fact-finding process by 
interfering with the well-established rule that the fact-finder should look at 
the evidence as a whole, giving each item of it appropriate weight.59 

Given the conditions under which the truthfulness of an asylum claimant’s 
story has to be evaluated, it is clear that the assessment of credibility is a 
formidable task. As one immigration judge has noted, asylum adjudication 
requires critical judgments to be made but without any set of clearly defined 
parameters.60 This in turn has prompted criticism that there are substantial 
inconsistencies in decision outcomes. Of course, there is always the risk that 
the outcome of a claim will largely depend on the identity of the individual 
decision-maker. However, the alternative course of involving a greater 
number of decision-makers to make collective decisions in individual cases 
would both lengthen the process and increase costs. In the majority of cases 
therefore the credibility findings of an immigration judge will, in the absence 
of any error of law, be final.61 

Country of Origin Information 

While credibility is often decisive, it is just one aspect of the risk assessment 
task. The decision-maker must also assess whether or not the fear of 
persecution is objectively well-founded by reference to country conditions. 
Further, credibility does not displace the need to assess the risk on return that 
might arise irrespective of an individual’s circumstances. An asylum claim 
can be generated not just on the basis of the personal risk of harm to an 
individual but also on the basis of a serious risk to all people generally.62 
This underlines the need to assess conditions in countries of origin. This task 
though raises its own problematic issues. Is it possible to obtain relevant and 
accurate information concerning conditions in refugee producing countries? 
When, if at all, can such information properly be considered to be objective? 
Who is best placed to collect and assess country of origin information? 

______________________________________________________________ 

 
56  K.C. Davis, Discretionary Justice: A Preliminary Inquiry (1971). 
57  J. Ensor, A. Shah and M. Grillo, “Simple myths and complex realities – seeking 

the truth in the face of section 8” (2006) 20 Immigration, Asylum and Nationality 
Law 95. 

58  See, e.g. Joint Committee on Human Rights, Asylum and Immigration (Treatment 
of Claimants, etc.) Bill (2003-04 HL 35 HC 304), para.26. 

59  SM v Secretary of State for the Home Department (Section 8: Judge’s process) 
Iran [2005] Imm AR 673, 675-676. 

60  T. Talbot, “Credibility and risk: one adjudicator’s view” (2004) 10 Immigration 
Law Digest 29 at 30. 

61  See Nationality, Immigration and Asylum Act 2002, s.101; Asylum and 
Immigration (Treatment of Claimants, etc.) Act 2004, s.26; CA v Secretary of 
State for the Home Department [2004] Imm AR 640. 

62  See Hariri v Secretary of State for the Home Department [2003] EWCA Civ 807, 
para.8 (Laws LJ); Batayav v Secretary of State for the Home Department [2003] 
EWCA Civ 1489, paras 38-39 (Sedley LJ). 



   Northern Ireland Legal Quarterly [Vol. 58, No. 1]  62 

One answer to this last question is that the collection of country information 
is simply an administrative task. From the administrative perspective, IND 
caseworkers require country information in order to determine claims. Since 
1996, IND has then published country reports prepared by its Country of 
Information Policy Unit (CIPU). This unit initially provided IND 
caseworkers with country of origin information and also developed policy on 
country specific issues.  However, in 2004 the government agreed to split 
these functions; country information is now provided by the Home Office’s 
Country of Origin Information Service (COI Service).63 The sole purpose of 
the COI Service is to provide accurate, objective, sourced and up-to-date 
information on asylum seekers' countries of origin, for use by IND officials 
involved in the asylum determination process. 

Country information reports are regularly published on the top 20 asylum 
producing countries.64 A country report is a collation of material already in 
the public domain which concentrates on the issues most commonly raised in 
asylum claims. These reports are the means through which IND co-operates 
with claimants; it does not and should not simply require a claimant to 
produce the general background material relevant to the case. The reports are 
integral to the determination process as they are commonly relied upon as 
evidence in support or otherwise of an asylum claim throughout both the 
initial and appellate stages of the process. It is therefore essential that the 
information they provide is accurate, fairly represented and comprehensive. 
However, the reports have received criticism on two fronts. 

First, the location of the unit responsible for producing objective country 
evidence within the government department responsible for asylum policy 
raises obvious concerns with regard to the objectivity and independence of 
the reports. As the House of Lords EU Committee has noted, an improved 
asylum process should “ensure that authoritative and credible country of 
origin information is available” but the Home Office’s country reports are 
not generally accepted to be “authoritative, credible and free from political or 
policy bias”.65  Recent experience suggests that it is too much to assume that 
government produced reports or dossiers can be entirely free from political 
interference. Secondly, it has been argued that the reports have contained 
basic inaccuracies, lacked objectivity, used out of date material, omitted 
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potentially relevant material and given a falsely positive outlook on country 
conditions.66 

A frequent suggestion for the improvement of the asylum determination 
process has been the establishment of an independent documentation centre 
in order to collect, analyse and disseminate credible and trustworthy country 
of origin information and which is patently free from any political 
interference. While IND has steadfastly refused to act upon this suggestion, it 
has, in response to continued concerns over country information, established 
the Advisory Panel on Country Information (APCI) to consider and make 
recommendations about the content of country information.67 As a quality 
control mechanism, APCI has sought to provide rigorous external scrutiny of 
the reports following their publication and highlighted a number of 
shortcomings in the published reports. Independent expert reviews of the 
reports on major refugee-producing countries – Sri Lanka and Somalia, for 
instance – have identified a number of weaknesses such as selective and 
misrepresentative quoting of source material, use of outdated material, lack 
of independent analysis, exclusion of relevant material and even reliance on 
material produced by government sources.68 Such reviews have not been 
wholly negative and the Home Office has responded constructively by 
updating or changing its reports. The panel though can only review country 
information after it has been produced; it has no prior input. 

Difficult questions arise here for the Tribunal: how can it retain the 
perception of judicial independence if it invariably relies upon reports 
prepared by the government department which is a party to each appeal and 
also responsible for both initial decision-making and enforcing immigration 
control? On the other hand, given that immigration judges are not expected 
to have knowledge or experience of conditions in countries of origin, what 
other sources of information could be used? In light of the continuing refusal 
to establish an independent documentation centre, the Tribunal has had little 
option but to rely upon the reports. While recognising that they are “partisan” 
and “cannot be regarded as comprising independent evidence”, the Tribunal 
has noted that the reports are “little more than a compendium of material 
from other published sources” and provide a “reliable, reasonably impartial 
and up-to-date assessment”.69 The Tribunal is not, however, itself able to 
assess the veracity of sources used in the reports. Furthermore, the Home 
Office’s assessment of country conditions can also condition the appeal 
process by requiring that claimants from designated safe countries may only 
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pursue their appeal from outside the UK.70 As such “non-suspensive” appeals 
may increase appellants’ difficulties in establishing their credibility and 
maintaining contact with a representative, they may not provide a sufficient 
safeguard against inaccurate decision-making.71 

4. Country Expertise 

Given the concerns surrounding Home Office country reports, who else can 
be called upon to provide country information? One answer would be that as 
awareness of country conditions requires specialist knowledge, we should 
look to those with the requisite professional expertise. Many appellants do 
commission an expert, typically an academic or other expert with specialist 
knowledge of the particular country, to prepare a report on their home 
country.72 In comparison with ordinary civil litigation, where each party may 
each engage an expert or the court itself can appoint a single joint expert, in 
asylum cases experts are commissioned solely by the claimant while IND 
will invariably rely on its own country report.73 

The issue of the extent to which the Tribunal can rely upon such expert 
reports is though highly contentious: while country experts claim they 
possess specialist knowledge of the relevant country, the Tribunal has 
repeatedly questioned their objectivity. For instance, the Tribunal has 
roundly rejected the Court of Appeal’s view that it is “bound to place heavy 
reliance on the views of experts and specialists”.74 In the Tribunal’s opinion, 
many experts “have their own points of view which their reports seek to 
justify.”75 While the quality of country experts may vary, “all suffer from the 
difficulty that very rarely are they entirely objective in their 
approach…Many have fixed opinions about the regime in a particular 
country and will be inclined to accept anything which is detrimental to that 
regime.”76 For the AIT, a country expert will frequently act more as an 
advocate than as an impartial witness. 
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Turf warfare has then broken out with injuries to both parties: country 
experts dislike having their professional reputations publicly attacked while 
the AIT has been forced to place greater reliance on the Home Office’s 
country reports. The Tribunal has even gone so far as to criticise an expert on 
the basis that their report did not demonstrate “an understanding of the legal 
concepts to be applied in evaluating risk.”77 Conscious that it does not want 
to cede any control over decision-making to country experts, the Tribunal 
has emphasized that for it to attach weight to a report depends upon the 
expert’s demonstrable objectivity in addition to the requisite expertise.78 In 
order to assess whether expert evidence is independent and reliable, the 
Tribunal will compare it with other sources of country information and then 
decide what weight it is to be accorded.79 

The Tribunal’s concerns have not though gone unchallenged. Good, a social 
anthropologist and Sri Lankan country expert, has argued that the Tribunal’s 
insistence on obtaining objective evidence with regard to conditions in 
countries of origin is mistaken as it is impossible to assemble objective 
evidence free from any prior theoretical framework.80 The Tribunal may 
dismiss an expert’s report on grounds of bias because it implicitly assumes 
that the report does not conform with established notions of objectivity but 
from an expert’s perspective merely expecting such objectivity is hopelessly 
naïve as experts necessarily operate within explanatory paradigms in which 
facts are interpreted.81  For Good, the key point is that lawyers take matters 
which have been established to the appropriate standard of proof to be facts 
in an absolute sense whereas for anthropologists, “facts” are products of a 
particular theoretical approach; the “truth” is always more provisional and 
contested than legal processes habitually acknowledge.82 While tribunal 
members are knowledgeable of specific country conditions, they lack the 
necessary expertise to interpret their cultural significance. From this 
perspective, the Tribunal is to be criticized for its double-standards: while 
country expert reports are often rejected for their alleged partiality, the 
Tribunal often relies the Home Office’s country reports even though they are 
merely compilations by UK based civil servants with no expertise on the 
country concerned. 
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While questions of credibility and prospective risk are for the AIT alone to 
determine, a proper expert understanding of what may be a complex situation 
in a particular country may be essential if the risk assessment is to be made 
on the best available information. This may be especially the case when 
existing country information contains important omissions, is out of date or 
merely details recent empirical facts and not the underlying causes of a 
conflict. As the Court of Appeal has recently reminded the AIT, while it is 
not bound to accept an expert’s view, it should provide an adequate 
explanation for not accepting it.83 

While the Tribunal has been reluctant to change its attitude toward experts, it 
has developed its own technique for providing its views on country 
conditions: country guideline (CG) determinations. These determinations 
have enabled the Tribunal itself to assess country conditions and provide 
authoritative guidance on the “line” to be adopted toward certain claimants. 
The Tribunal has, for instance, issued country guidance on such diverse 
issues as: the risk of persecution to Christian apostates on return to Iran; 
whether removal to face imprisonment in the Ukraine would breach Article 
3; and the current risk to a former member of the Lord’s Resistance Army in 
Uganda.84 The AIT has utilised a number of different techniques for 
assessing risk. One technique is to state that no individual will qualify for 
protection unless there is a change of conditions in the country concerned or 
special circumstances can be shown in the individual case.85 Another has 
been to identify factors to be taken into account when assessing the risk of 
persecution on return.86 Another has been to identify certain categories of 
person at particular risk.87 

A good illustration of the complexity of fact-finding and decision-making, 
country guidance also demonstrates the continuing political and legal 
controversy attached to the assessment of risk on return. Consider the 
protracted issue surrounding the risks facing returned Zimbabweans. 
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Between 2002 and 2004, IND did not forcibly remove failed Zimbabwean 
applicants in light of the deteriorating situation in that country.88 However, 
the government lifted its moratorium on removals because of concerns that it 
was acting as a pull factor for unmeritorious claims but again came under 
pressure to stop enforcing removals.89  The AIT subsequently issued country 
guidance, drawing on expert evidence, that any failed applicant, however 
unmeritorious their claim, could not be safely returned. Moreover, this 
determination was highly critical of the Home Office’s “alarming” lack of 
interest in the process by which failed claimants are forcibly returned and of 
a Home Office fact-finding mission to Zimbabwe which “may have had 
existing policy in mind rather more than the discovery of new facts.”90  The 
minister objected on the basis that this would leave the system open to 
abuse.91 After the Court of Appeal sent the case back to the AIT, the Tribunal 
reversed its position.92  Unsuccessful applicants returned involuntarily would 
not face a risk of persecution but the Tribunal did identify more specific risk 
categories.93 Country guidance therefore highlights the Tribunal’s role in 
influencing asylum policy. 

While country guideline determinations enable the Tribunal to provide 
authoritative guidance on such issues, the principal motivating impetus 
behind the project has been the need to minimize inconsistency in the 
assessment of country conditions, for which the Tribunal had received 
criticism from the higher courts. In 1997, the Court of Appeal stated that it 
would be beneficial for the general administration of asylum appeals if the 
Tribunal gave its views on the general situation in a particular country; 
consistency in the evaluation of objective considerations is important to the 
integrity of the adjudication process.94  While the Tribunal did provide such 
guidance, different tribunals continued to reach different conclusions on the 
same countries.95  In 2003, the Court of Appeal again expressed “concern 
that the same political and legal situation, attested by much the same in-
country data from case to case, is being evaluated differently by different 
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tribunals.”96 The principal reason for any inconsistency arises from the nature 
of the task: it is evident that different immigration judges may reach different 
conclusions concerning the risk of persecution when evaluating the same 
country evidence. The problematic nature of evaluating the significance of 
facts is further underlined. 

The pragmatic solution of the country guideline determination has enabled 
the senior AIT judiciary to ensure like treatment of like cases by signally the 
broad approach to be adopted by immigration judges toward certain 
nationalities and countries.97 As the AIT has noted, country guideline 
determinations ensure that generally recurring factors relating to country 
conditions are periodically the subject of careful and authoritative 
assessment.98 Conscious of the ever-present risk of multiple appeals further 
prolonging the decision-making process, the higher courts have been keen to 
legitimise this distinctive technique in the asylum fact-finding process 
because of its “very great importance…in achieving consistency in decision-
making.”99  For Laws LJ, while the notion of a factual precedent is “exotic”, 
in the context of the AIT’s responsibilities, the production of country 
guideline determinations is both “benign and practical” as it is an important 
function of the specialist tribunal to give such guidance.100  The Tribunal 
must though ensure that its guidance “is effectively comprehensive.”101 

The country guideline project has though not been unproblematic. First, 
while intended to reduce the risk of inconsistency, there is the pervasive risk 
that claims will not be considered on their own individual circumstances but 
on the basis of categorisation which undermines the principle of 
individualised risk assessment. An adverse country guideline determination 
may, for instance, lead to a refusal of legal aid, a certification by the IND 
that a claim is manifestly unfounded or the Administrative Court declining a 
judicial review challenge. Furthermore, country guideline determinations 
appear to detract from the need to assess risk on the basis of facts in 
existence at the date of decision: if asylum decisions should be reached on 
the basis of current and not historical facts, then the application of a previous 
country guideline determinations runs the risk of evaluating the reasonable 
likelihood of future persecution on out of date country information.102 The 
Tribunal has emphasized though that country guidance is not set in stone; the 
system does not have the rigidity of legally binding precedent but the 
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flexibility to accommodate individual cases, changes in country conditions 
and fresh evidence.103 Country guideline determinations are therefore not 
accurately understood as “factual precedents”. However, since 2005 the 
system has been formalised and country guideline determinations have a 
statutory underpinning; any failure to follow an apparently applicable 
country guideline determination is likely to be an error of law.104  To what 
extent can country guideline determinations produce an agreeable 
compromise between consistency and the correct assessment of each 
individual appeal? 

Secondly, the appropriateness of adversarial procedures for promulgating 
country guidance might be questioned especially when the guidance might 
be determinative of subsequent appeals. After all, representatives to the 
instant case may neither be able nor sufficiently prepared to present all the 
relevant country information raising the risk that the Tribunal’s guidance is 
not effectively comprehensive; the Tribunal has though made few steps 
toward a more proactive, inquisitorial approach.105 

Thirdly, there is the contested legitimacy of country guideline 
determinations. In seeking to justify its role in promulgating country 
guidance, the Tribunal has drawn upon the familiar and broader justification 
that, as a tribunal, it possesses its own specialist expertise.106 According to a 
senior immigration judge, the Tribunal is “recognised as possessing its own 
level of expertise as a specialist tribunal, not only in the legal issues for its 
determination, but also in its knowledge of country situations”.107 Elsewhere, 
the Tribunal has noted that it “builds up its own expertise in relation to the 
limited number of countries from which asylum seekers come.”108  However, 
the concern here is that judicial declarations of expertise in country of origin 
information merely because Tribunal members have determined many 
asylum appeals may not be warranted and may become unjustifiably self-
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reinforcing. The fact that the Tribunal has determined many asylum appeals 
from a particular country may equally induce a case-hardened approach 
which needs to be supplemented by expert evidence. For Good, Tribunal 
members are not, irrespective of claims to the contrary, experts on country 
conditions: the interpretation of facts is as important as the knowledge of 
facts, which is why specialist country expertise is so essential.109 From this 
perspective, country guideline determinations are, absent greater input from 
professional experts, deeply problematic as the Tribunal lacks sufficient 
expertise with which to interpret the cultural significance of facts. The AIT 
has though yet to experiment with integrating country experts more fully into 
the country guidance process either through court appointed experts or a 
special advocate figure. 

5. Risk and Adjudicative Legitimacy 

Some general points might be distilled from the discussion so far. Asylum 
adjudication is a complex and intrinsically problematic form of case-
management risk assessment requiring binary decisions within a highly 
political context. The ongoing controversy over who is a refugee arises from 
the lack of any external, objective standard against which to assess the 
correctness of decisions. As an adjudicatory norm, accuracy is 
simultaneously fundamental but also permanently elusive. From one 
perspective, this uncertainty is emblematic of the “asylum lottery” but from 
another perspective, it arises from the very nature of the risk assessment task 
inherent in asylum adjudication. At the level of individual decision-making 
this means that much may depend on the judgment of the decision-maker. As 
risk scholars have emphasized, any form of risk assessment, irrespective of 
context, is dependant upon the ascription of value, not just probability, to 
potential outcomes.110 In other words, decision outcomes are inevitably 
conditioned by the degree of weight decision-makers are willing to place on 
the protection of foreign nationals relative to that of maintaining immigration 
control. Such sentiments appear to be shared by some decision-makers 
themselves who have recognised that making the right decision on future risk 
can be very difficult but this itself raises the question what is meant by the 
“right” decision.111 

At the level of policy debate, the point familiarly made is that while the UK 
should accept genuine asylum applicants, the problem is with those non-
genuine applicants who are misusing the process. The difficulty with this 
though is that, as the preceding discussion indicates, determining who is 
genuine and non-genuine is hardly self-evident. Having unpacked the task of 
adjudicating asylum claims, it can be seen that decisions are contingent on 
many and various different factors. 

Given this context, how are we to assess and ascribe legitimacy to decision-
making? It is here that the idea of competing models of adjudication is 
relevant as there are different understandings of legitimacy in this context of 
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case-management risk. The tensions between IND, the AIT and experts may 
be viewed as a struggle between competing models – bureaucratic, legal and 
professional judgment – of adjudicative legitimacy.  Each model illustrates a 
different and competing way of handing the risk assessment task. 
Furthermore, these models are highly competitive; achieving an agreeable 
compromise between their distinct values is difficult to attain and likely to 
appear to be incoherent. In other words, trade-offs between the competing 
legitimising values are inevitable. While this approach has been utilised to 
analyse administrative-legal decision-making systems, it also seems 
appropriate when focusing on case-management risk regimes.112 As Fisher 
explains, disputes over risk are endemic and self-generating because the 
assessment of risk will always involve the assertion of one culture over 
another.113 

The bureaucratic model, the purpose of which is to implement policy, 
prioritises the values of efficiency and accuracy. Whereas the AIT solely 
determines appeals regarding immigration status, IND is also concerned with 
the implementation of decisions either by granting some form of leave or 
enforcing removal. From this perspective, legitimacy stems from effective 
implementation of policy. By contrast, the legal model adopts a very 
different conception of legitimacy.  As its principal goal is dispute resolution, 
the legitimacy of the legal model is derived from the operation of a fair and 
independent decision-making process. The goal of the professional judgment 
model is service to the client; asylum applicants are treated as patients 
requiring treatment through the application of specialist, professional 
knowledge. Identification of such models, however, raises questions as to 
both their appropriateness and operation. 

The appropriateness of the bureaucratic model arises from the policy 
dimension of asylum adjudication. As there is legitimate public concern as to 
the integrity of immigration control, it is appropriate that the task of 
determining asylum claims be allocated to the public agency responsible to 
ensure the effective achievement of public goals. However, IND has 
experienced difficulties in achieving the bureaucratic model’s promise of 
accurate and efficient decision-making and has been repeatedly criticised for 
variable decision-making quality making as well as its inefficiencies, delays 
and poor enforcement. The concerns here are familiar: decisions taken by 
low-level, poorly trained staff under immense pressure to turnaround claims 
quickly are unlikely to be of uniformly high quality.114  Furthermore, there 
are more general concerns that bureaucratic decision-making may exhibit its 
more pathological tendencies: the inclination toward rigid and narrow 
decision-making at the expense of the circumstances of individual cases and 
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a focus on process and on politically driven organisational imperatives rather 
than quality. 

To its credit, IND has instigated a number of initiatives designed to raise 
decisional quality including: (i) both internal and external quality assurance 
of initial decisions by the Treasury Solicitor; (ii) a quality initiative project 
with the UNHCR; (iii) a “new asylum model” under which a single case-
worker is responsible for handling the same case throughout the whole 
process; and (iv) the Legal Services Commission is to pilot new 
arrangements which will “front-load” the provision of legal advice and 
assistance to ensure the reality of the shared duty to ascertain and evaluate 
facts through joint-working between representatives and IND.115  The 
purpose of getting more decisions right first time is to avoid lengthy and 
costly appeal proceedings; speedier and better quality decisions are of benefit 
not only to the public interest but also genuine claimants. 

One particular issue of concern has been that as a directorate within the 
Home Office, IND has clearly been placed under considerable political 
pressure to process asylum claims as speedily as possible to reduce the 
opportunity for abusive claimants to prolong the determination of their claim. 
Moreover, ministerial rhetoric that many claims are abusive may provide a 
steer for the front-line decision-makers. Consequently, there have been 
repeated calls for the transfer of decision-making to an independent agency 
immune from such political pressure. Such a move, if taken, would represent 
a step away from the bureaucratic model toward the legal model. Ministers 
have though resisted this suggestion on the basis that they must retain 
ultimate political responsibility for decision-making while the courts have 
held that asylum decisions are excluded from the scope of the right to a fair 
trial under Article 6 ECHR and therefore need not be taken by a body 
independent of the executive.116 More recently, the Home Office has 
announced its intention to establish IND as an executive agency but it 
remains to be seen how this will affect the culture of decision-making.117 

What of the further justification for the bureaucratic model: its focus on 
policy implementation? It is only the bureaucratic model that focuses on 
policy implementation rather than other values but there is again a mismatch 
between promise and performance. The removals process is under-resourced 
and there is a considerable backlog of failed applicants to be removed; “on 
current performance, it will take many years to remove failed asylum 
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seekers, undermining the whole asylum application process.”118 The tensions 
here between IND’s attempts to enforce removal and the legal model are 
evident: repeated criticism of its failure to remove, has prompted IND to 
engage in a more expedited, rushed removal process following long delays 
within its decision-making, which has also been criticised.119 

The principal alternative to the bureaucratic model – the legal model – has 
some clear advantages. Individualised adjudication seems particularly 
appropriate for enabling individuals to participate in “yes-no” questions.120 
Furthermore, an independent appellate process can insulate decision-making 
from political pressures. The legal model can then ameliorate the concerns 
regarding decision-making quality by providing a fair, judicial process. At 
the same time, however, the legal model can increase costs and add delays 
which hinder effective implementation. Unsurprisingly, the legal model has 
then been particularly susceptible to changes introduced by the executive. 
Concerned at the length and cost of the appeal process, the government has 
reduced legal aid entitlement and continually reformed the appeal process to 
reduce delays.121 While the government’s notorious attempt to oust judicial 
review was aborted, onward rights of challenge from AIT decisions are more 
limited than in any other jurisdiction through short time-limits and 
retrospective legal aid arrangements.122  This in turn has put the legitimizing 
values of the legal model – independence and fairness – under particular 
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strain. The Tribunal has come under great pressure to process appeals 
quickly. Novel aspects of this jurisdiction – legislative intervention with the 
Tribunal’s fact-finding role through section 8, the refusal to establish an 
independent documentation centre, non-suspensive appeals – threaten the 
perception of judicial independence.  The actual workings of IND – 
variously described in the law reports as “verging on the contumacious”, 
“notoriously inefficient” and “a public disgrace” – have also presented real 
difficulties.123 In the occasional extreme case, there has been “an 
unacceptable disdain by the Home Office for the rule of law”.124 Moreover, 
in light of the politicised context of asylum, the legal model is under constant 
pressure to yield to the broader public and political perception that most 
claimants are in reality economic migrants. At the same time, it may be 
questioned whether the legal model possesses the appropriate expertise with 
which to assess country conditions. 

What then of the professional judgment model? The argument in favour of 
this model is that experts, unlike IND caseworkers and immigration judges, 
possess specialist, expert judgment. Only country experts, it is argued, have 
the necessary knowledge with which to interpret the cultural significance of 
facts affecting the risk of persecution on return. From the perspective of this 
model, tribunal members are unable to claim expertise in country conditions 
or medical assessments because they lack the necessary knowledge and 
training, the influence of the professional judgment model has though been 
constrained. The Tribunal’s scepticism toward expert evidence is explicable 
on the basis that a move toward greater reliance on such experts would result 
in a concomitant reduction in the tribunal’s own control over the 
determination process. A greater role for medical expertise could – given a 
sympathetic doctor-patient relationship – result in more generous decisions 
as could reliance on country experts given claimants’ selection of experts 
with views favourable to their case. 

Perhaps it is too easy to ascribe the Tribunal’s scepticism solely to its wish to 
retain influence over decision-making. Underlying the tension between the 
AIT and experts is a profound difference of method toward fact-finding. 
Experts are accustomed to making intuitive, professional judgments relying 
on their accumulated knowledge. For the Tribunal, this type of intuitive fact-
collecting subject to professional judgment eschews precisely the 
systematized fact-finding procedures that the legal model values. The 
Tribunal is then highly sceptical of placing greater reliance on experts as it 
would result in decisions based on more subjective and intuitive modes of 
decision-making and therefore also more inconsistency and unpredictability. 
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There are also obvious concerns over the quality of some experts given the 
Tribunal’s view that medical reports are often of variable quality and that 
country experts are not even self-regulated. The Tribunal has been able to 
limit the influence of medical experts by stressing that it is always ultimately 
for immigration judges to decide what, if any, weight should be attached to 
their evidence. Similarly, while country guideline determinations buttress a 
key legal principle – treat like cases alike – they may also serve to constrain 
the influence of country experts by ensuring that immigration judges follow 
the Tribunal’s own assessment of country conditions rather than that of 
experts. The Home Office has only been prepared to make very limited 
concessions to professional treatment model by allowing country experts to 
comment on its country reports through the APCI while the Tribunal has 
been able effectively to limit the influence of medical and country experts. 

In summary, the compromise between the competing models seems highly 
unsatisfactory. The bureaucratic model is the predominant model but suffers 
from inefficiency. The high risk nature of asylum adjudication seems to 
justify reliance on legal processes but the legal model has been constrained. 
Equally, both the bureaucratic and legal models have limited the influence of 
experts. 

6. Conclusion 

Asylum adjudication is quite unlike most other decision-making systems. 
Few other processes are regularly required to produce decisions which have 
such serious consequences for an individual; it is no exaggeration to state 
that in some cases, the life of the claimant will depend on the outcome 
reached. At the same time, the government has consistently argued that the 
decision process is unusual in that a small but significant minority of 
claimants seek to exploit the process in order to extend their stays in the UK 
for as long as possible. Few other systems are subject to such constant 
political and broader public pressure to succumb to the view that many, if not 
most, claimants are unmeritorious and are merely seeking to exploit and 
abuse the system; while there is sometimes social and media pressure for a 
criminal court to secure a conviction, this is at least an intermittent rather 
than a constant occurrence. Indeed, it might be argued that the pressures in 
the context of asylum adjudication are more prominent and potentially more 
damaging precisely because of the difficulties in gathering hard and reliable 
evidence as to the risks facing claimants. 

It is unlikely that there is any simple panacea for the problems presented 
here.  As an exemplar of case-management risk, asylum adjudication 
requires the decision-maker to assess prospective risk when the actual risks 
may be unknowable. Furthermore, enough has been said to demonstrate that 
the Home Office’s management of the process has only compounded the 
problems. Placing immense pressure on decision-makers to ensure that 
claims are processed as quickly as possible has only served to heighten 
concerns as to the quality of decisions.  Nevertheless, it is possible to 
advance the following suggestions as to how some of the difficulties might 
be ameliorated in practice. 

First, the assessment of credibility.  “Hard-law” measures such as section 8 
seem far too blunt an instrument to be of assistance in the sensitive task of 
fact-finding and have rightly been criticised as an attempt to interfere with 
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this task in order to produce negative decisions for claimants. An obvious 
alternative is the utilisation of more appropriate “soft-law” techniques such 
as guidelines setting out best practice to provide guidance to decision-makers 
on how to approach the task of assessing credibility. To date, the AIT has 
only issued gender guidelines.125 Why could not IND and the AIT agree 
guidelines on the assessment of credibility? Such guidelines would not, of 
course, resolve the difficulties associated with assessing credibility but they 
might provide a more appropriate framework for this task. Moreover, the 
guidelines could be augmented by good quality training to enhance decision-
making. 

Secondly, the quality of country information could be improved further. Here 
the Home Office’s stubborn refusal to establish an independent 
documentation centre presents an obstacle to improving the quality of 
country information. However, it might be asked: if the Home Office 
continues to maintain that its country reports are independent, what then is to 
be gained from its intransigence toward an independent documentation 
centre? Such a centre could be established on a statutory basis to collect and 
disseminate country information with input from all interested parties (Home 
Office, UNHCR and NGOs) and ensure independent analysis of country 
information. Equally, improvements could also be made at the Tribunal 
level. Country guideline determinations seem here to stay. If so, then surely 
this justifies either the establishment of a research unit within the AIT to 
compile extensive country materials or a court appointed expert to assist the 
Tribunal in providing comprehensive country guidance. In particular, there is 
a need for more mutual understanding between the Tribunal and country 
experts: little can be lost here if both seek to have a constructive dialogue 
concerning their respective roles in providing good quality country of origin 
material. 

Thirdly, long overdue structural reform of the Home Office is now 
underway.126 Establishing IND as an executive agency along with an 
independent immigration regulator might act as a catalyst for improving 
performance and accountability structures. Clearly the rate of removals needs 
to improve. The large-scale failure to remove failed applicants threatens to 
undermine the necessity for the risk assessment task. But at the same time, 
more could be done to monitor the safety of returnees. Why couldn’t UK 
overseas missions work together with NGOs and the International 
Organisation for Migration to monitor whether or not returnees face the 
persecution or ill-treatment for which they sought asylum? 

While these proposals might improve asylum decision-making, it should not 
be forgotten that the uncertainties presented by the case-management risk 
assessment required by asylum adjudication are permanent and not transient 
obstacles. Ultimately, it is impossible to assess the correctness of decisions 
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where the “truth” is unknowable. As the evaluation of “facts” can be 
conditioned by the decision-maker’s own values, it behoves decision-makers 
to investigate and scrutinise their own predispositions as carefully as the 
factual basis of each asylum claim. 


