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I.  THE QUESTION 

The question: 

“when can shareholders bring proceedings to enforce their or 
the company’s rights?”1 

may not be particularly original but it has important ramifications for both 
the individual and society.2  Two complementary paradigms have been relied 
upon at common law when determining questions of standing: (i) identifying 
the rights of the shareholders with reference to the separate legal personality 
of the business medium; or (ii) articulating policy justifications permitting 
departure from the principle of shareholder democracy.  In both instances 
precedent dicates that access to the courts should be the exception rather than 
the rule.  One could reasonably base this presumption against permitting the 
use of the judicial forum to address intra-corporate disputes, on the 
judiciary’s unwillingness to become engulfed in matters raising issues where 
they have no relevant experience and the belief that internal governance 
structures were more than adequate to resolve the differences between the 
parties.3 This raises the obvious question, namely, what is the significance of 
the statutory oppression remedies and the recent proposals contained in the 
Law Commission Report which aims to increase transparency and 
accountability within business organisations by minimising procedural 
complexities in the current rules on standing?4  The specific goal of this 
article is to explore the critical questions of when and why the law seems 
particularly concerned with divergent interests in business organisations.  
Such questions invariably throw up a number of interesting ideas about the 
role of dispute mechanisms and the integrity of the internal governance 
framework in the business enterprise.  At the heart of these ideas lie complex 
practical and doctrinal issues regarding the way power should be exercised, 
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Palgrave Dictionary of Economics and the Law, (1998) p 442. 
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Press, 1997) pp 309-314. 
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Harbottle”, [1957] 16 Camb LJ 194 and R. Drury, ‘The Relative Nature of 
Shareholder Rights to Enforce the Company Contract’, [1986] 45 Camb LJ 219 
with J. Lowry, “Reconstructing shareholder actions: a response to the Law 
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made accountable and finally legitimated.5  This paper seeks to adopt a 
different approach to understanding the issues arising from the legal 
determination of questions of standing within the context of shareholder 
grievances in closely-held firms.  I would like to shift the focus away from 
the traditional approaches to this subject which analysed questions of 
standing from the perspective of the relativity of the contractual rights under 
the common law and the curbs on opportunism under the statutory regime.6 
Instead, I shall reorientate it on the central role of contract in the ordering of 
social relations in the company, the reasons for its prominence and its impact 
on questions of standing and more generally wealth creation.7  This should 
provide us with another source of ideas which can be utilised to enhance our 
understanding of the significance of the statutory developments and the 
recent proposals contained in the review on shareholder remedies.  Before 
exploring these issues in greater detail, a snapshot of the historical 
antecedents leading to the creation of the regulatory framework of this 
business medium will provide us with an understanding of the underlying 
values and goals in the law’s conception of the interactions between 
individual shareholders. 

II.  THE ECONOMIC MODEL OF WEALTH CREATION: A 
HISTORICAL OVERVIEW 

A simple comparison between the regulatory framework governing 
partnerships and  limited companies reveals significant differences in the 
legal ordering of relationships between individuals.  In a partnership there is 
no distinction between management and its owners and in the event of any 
breakdown in relations, individuals can usually rely on their right to have 
their investment purchased.8  Such is not the case in respect of the company.  
Subject to any modifications in the constitution, the law gives particular 
prominence to the division of responsibilities and a heirarchy of power 
relations legitimated by the notion of shareholder democracy.  History and 
economics give an insight into the reasons for this.9 Throughout the history 
of the business corporation one key challenge for the regulatory authority in 
the capitalist system has been to provide a framework which is both effective 
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and responsive to the dynamics of the market economy.  That the ideology of 
the market should be deeply embedded in political and social spheres stems 
from its association with wealth creation.10  Advocates of this ideology 
emphasise the relationship between the pursuit of the utilitarian-liberal 
ideology with the advancement of an individual’s self-interest on the one 
hand and that of the incorruptible nature of the market mechanism with the 
economic well-being of society on the other.  The view posited is that 
rational individuals entering into consensual exchange transactions will lead 
to resources being efficiently allocated and utility maximised.  It is no 
coincidence then that: 

“the business enterprise enters the theory of the market 
economy, not as a  social organization that takes an active role 
in managing its productive investments, but only as a 
‘productive function’ that puts technical limits on how 
productive resources can be transformed into the products that 
consumers  demand.”11 

It is this simplicity and apparently content-neutral character of the economic 
model of wealth creation in a self-regulating market which perhaps explains 
its appeal and uncritical acceptance in post-feudal England.  The market it 
was thought, except in cases of ‘market failure’, by virtue of its laws and 
arrangements could be relied upon to coordinate the production and 
distribution of wealth.12  In this period of experimentation, with no previous 
history of the workings of the market economy to draw upon, the elevation 
of the system of capitalism to a prominent role in society provoked no 
significant concerns from the political establishment of the day.13 Two 
observations can be made here.  First, the way in which the market order and 
its arrangements for wealth creation serve to provide the necessary 
intellectual justification for limiting state intervention: interference in its 
‘natural order’ and arrangements were viewed as being economically 
counterproductive and politically as well as socially, an unacceptable 
encroachment upon an individual’s right to make voluntary choices.14 
Second, the paradox of the instrumental role of market ideology: State 
patronage of the market economy was a necessary response to the 
constraining and limiting structures of feudal England’s ability to attract 
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capital.15  The emergence of the system of capitalism led to a fundamental 
ordering of political and social structures: 

“. . . it means no less than the running of society as an adjunct 
to the market.  Instead of economy being embedded in social 
relations, social relations are embedded in the economic 
system. . .  [f]or once the economic system is organized in 
separate institutions, based on specific motives and conferring 
special status, society must be shaped in such a manner as to 
allow that system to function according to its own laws.”16 

What is particularly striking about the dominance of the market economy 
ideology during the 18th and 19th centuries, was the way it circumscribed 
the role of the State and legal instruments.17  The idea of a self-regulating 
market and the image of voluntary consensual agreements was used to 
support the view of the company as nothing more than a simple profit 
maximising vehicle.18  Hence, the focus of the policy makers was to utilise 
statutory legal instruments to address pragmatic concerns like establishing 
the most efficient way of coordinating the various factors of production and 
facilitating finance structures.  Running in tandem with this were more 
general complex doctrinal concerns relating to the public/private dichotomy 
of the business enterprise and the legitimacy of the rules defining ownership 
and accountability. The emerging statutory framework reflected a 
preoccupation with ensuring the company could properly function in the 
market environment.  Incorporation and the other ‘traits’ of personhood were 
nothing more than facilities through which the limitations of capital could be 
overcome.19  For example, the concept of corporate personality served as an 
important device to simplify and organise the various underlying realities of 
accountability, responsibility and ownership.  Equally important was the 
benefit of limited liability which was designed to ensure that the company 
had a workable financial base from which it could maximise its wealth 
creating potential.  Insulating risk averse shareholders (that is, equity 
creditors) against personal liability was but a small concession.20 The priority 
given to the provision of a regulatory framework to facilitate the generation, 
maintenance and distribution of capital was designed to achieve clearly 
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defined economic goals.21  The statutory provisions coupled with 
uncompromising judicial supervision ensured that the funds were not 
dissipated through self-seeking conduct which would have undermined 
public confidence in the State’s patronage of this business medium.22 In 
addition to this, the regulatory framework provided “individuals with 
facilities for realising their wishes, by conferring legal powers upon them to 
create, by certain specified procedures, and subject to certain conditions, 
structures of rights and duties within the coercive framework of the law.”23 

Individuals, it should be noted, had the choice as to whether to opt into the 
regulatory framework and make relevant modifications in the model of social 
relations provided by the law.  This was not an aspect with which business 
seemed to be concerned as trading relations were generally conducted in the 
shadow of the law.24 To the uninformed, however, the failure to recognise 
that different rules existed between a partnership and a company had 
important ramifications for the interaction between the participants.  This 
was an aspect which was overseen by the judiciary.25  

In summary, it can be observed that the lack of direct supervision by the 
State after providing a framework within which interactions were conducted 
could be attributed to a number of reasons: the relative lack of maturity of 
this particular form of business enterprise and the commercial environment, 
the perception of entitlements to rights and interests, the belief in the limited 
role of the State in the market economy and the conceptualisation of the 
‘company’as a production mechanism.26  

III.  THE CONTRACTUAL MODEL OF SOCIAL RELATIONS 

The period between the 18th and 19th centuries can be seen as marking the 
transition of society from its reliance on status as a means of ordering social 
relations to that of contract.27  One probably needs no reminder to note that 
the appeal of the law of contract to the wealth maximising goal of the market 
economy runs deep in English jurisprudence.28 The idea of voluntary 
consensual contracting between private individuals is seen as being an 
efficient means of producing mutually beneficial outcomes and which in turn 
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is seen as enhancing the welfare of society.29 That it is viewed in largely 
utilitarian terms stems from its underlying characteristics: the facilitation of 
pareto-superior outcomes in utility maximising transactions between rational 
individuals, enabling the transfer of ownership of goods and services and the 
affinity of its formal structures with notions of individual autonomy, minimal 
state intrusion and the market.30 The contractualisation of social relations is 
significant in two respects; first, it entrenches the device of contract and its 
underlying values and obligations to the governance of social relations and 
secondly, primacy is given to the obligations created therein over non-
pecuniary obligations like legitimate expectations, loyalty and trust.31 The 
much heralded affinity between the model of social relations constructed by 
the law and the market also contains an important political message: 

“. . . they provide a solution to a problem for loss of 
confidence in the institutionalized structures giving direction to 
people’s lives.  The preference for markets is symptomatic of a 
scepticism with respect to any claim to know best how social 
relations should be organized, what standards they should 
observe and perhaps a fear that any institutionalized power of 
control over social relations will be abused and employed to 
destroy individuality.” 32 

The interesting issue here is to examine the instrumental role of the 
contractual ordering of social relations in the company.  The first point that 
one can make is that the perception of obligations between shareholders 
being consensual and voluntary is turned on its head by the imposition of a 
statutory contract which dictates relations within the company.33  Section 14 
of the Companies Act 1985 provides that membership subjects all 
shareholders to a binding contract.  The ordering of relations through this 
device is significant in a number of respects.34  First, the obligations and 
rights between the parties are determined by reference to the company’s 
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of fiduciaries could only be enforced by the ‘company’ in general meeting. 

32 H. Collins, The Law of Contract, (3rd ed, 1997) p 90. 
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memorandum and articles of association but in itself do not give rise to 
legally enforceable remedies.  The law to this end is preoccupied with giving 
effect to the ‘bargain’ deemed to be entrenched in the company’s constitution 
and hence as a consequence attaches little importance to any ‘legitimate 
expectations’ that may have been created by virtue of the parties ongoing 
relationship. Second, the imposition of the contract device ‘depersonalises’ 
relationships within the business venture.  For instance, the model of social 
relations defines individuals as ‘director’ or ‘shareholder’ and characterises 
their respective rights and obligations accordingly.  This has the effect of 
rendering the personal circumstances, size of investments or expectations 
virtually superfluous to any determination of rights or remedies.  For 
example, the ‘share’ entitles its owner only to ‘a bundle of rights’, but its 
precise scope and nature is left ambiguous.35  The interests of the shareholder 
are viewed primarily in quantifiable terms with little or no accommodation of 
expectations like trust, duty or loyalty.  Amidst this ordering of social 
relations the ‘persona ficta’ and not the shareholder is treated as the primary 
beneficiary of many of the rights, duties and obligations.  Finally, the 
contractualisation of social relations leads to a hierarchy of power relations 
supplemented by rules and structures which are elevated to a constitutional 
status.  It is worth reminding ourselves of the extent of this ‘distortive’ effect 
on social relations by drawing a comparison with the ordering of 
relationships in a partnership.  In this business medium even though the 
relationship is governed by contract it does not lead to the creation of a 
unilateral system of rule making or a hierarchy of power relations.36  All 
individuals are partners and subject to contrary provisions, have rights and 
obligations which are mutually enforceable and the social cohesion is 
provided by the overarching obligations of good faith, trust and loyalty.  This 
is in clear contrast with the accompanying state of affairs if such individuals 
were to incorporate their business. For instance, shareholders in general 
meeting are vested with the responsibility of exercising stewardship over the 
moral hazard and principal-agency problems that emerge from the allocation 
of management functions to the board of directors.37  This model of social 
ordering is adhered to even though no distinction between ownership and 
management may exist.  The restrictive interpretation of the statutory 
contract and the limited avenue for enforcing rights is usually justified on 
efficiency grounds, citing the economic consequences of multiple lawsuits, 
‘free-rider’ problems, the avoidance of disruption of the business and the 
detrimental impact of litigation on relationships.38  DuBois affirms the 
principle of shareholder democracy on the grounds that: 
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“. . . rule by the majority was the essence of the organization. 
In charters, in articles of association, in acts of incorporation, 
there were to be found numerous provisions which sought to 
guarantee the advantages of speed and decision that majority 
control made possible.”39 

It should be noted that in the general scheme of things the contractualisation 
of social relations does work - otherwise no one will wish to be a minority 

shareholder.40  This does not detract in any way from our highlighting the 
bias in the contractual model towards economic values and goals and its 
implications for the ordering of social relations particularly when individuals 
decide to act strategically. 

Before proceeding to identify the reasons motivating decisions to act 
strategically, it is important to recognise the significance of traditional 
judicial perceptions of their role in the processing of disputes between 
shareholders.  Judicial sympathies with the integrity of the contractual 
ordering of social relations is reaffirmed by the erection of procedural 
barriers to inhibit litigation.  This is commonly known as the rule in Foss v 
Harbottle.41 The minority shareholders in this company were concerned 
about what they perceived as a clear abuse by its directors of their duties 
resulting from them making a profit on a sale of property to the company. 
The response of Wigram V-C was clear and uncompromising.  It was held 
that in respect of any improprieties or mismanagement within the company, 
individual shareholders were not legally recognised as beneficiaries entitled 
to redress on the basis of the privity doctrine.  This, the court stressed, was 
consistent with the bargain reached under the statutory contract.  Following 
from this, the rule states that only the ‘company’ through its proper 
constitutional body is entitled to either pursue relief through the courts or 
ratify the impropriety concerned.  As the Court of Appeal in Prudential 
Assurance Co Ltd v Newman Industries (No2) noted “. . .[the] rule is not 
merely a tiresome procedural obstacle placed in the path of a shareholder by 
a legalistic judiciary.  The rule is the consequence of the fact that a 
corporation is a separate legal entity. . .”

 
42 . 

The exceptions to the presumption against legal intervention, in particular the 
‘fraud on the minority’ exception, reflects judicial acknowledgment of the 
limits to the autonomy of the contractual model of social relations.  A clear 
exposition of the limits to the private ordering of individual relations can be 
found in the judgment of Jenkins LJ in Edwards v Halliwell.43  In essence, 
judicial intervention was deemed to be justified in cases where it could be 
shown that the conduct of the directors / majority shareholders pointed to a 
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42 [1982] Ch 204, 223. 
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clear departure from accepted social norms and values.44 For example, a 
shareholder could pursue a personal action if he could point to the 
infringement of a legally recognised personal right, as was the case in Pender 
v Lushington.45  Jessel MR in this case was of the view that a denial of a 
right to vote was an individual right which could not be encroached upon by 
the majority in the company.  It should however be stressed that as the scope 
and nature of the rights which were enforceable under the statutory contract 
were narrowly defined, recourse to the courts through this avenue was 
illusory.46  In cases where there had been a breach of duty on the part of the 
directors, resulting in loss to the company’s assets, it was made clear that 
with the exception of fraud, mere negligence in itself did not give rise to any 
personal remedy for the shareholder.47  Judicial intervention at best can be 
described as being selective; access to the courts seems broadly to be 
permitted if failure on the part of the ‘company’ to seek redress is viewed as 
being tantamount to a failure to exercise voting powers responsibly or where 
the benefits accruing to company officers is an equitable fraud on the 
company.48  Any suggestion that these interventions might provide the 
momentum for greater judicial activism was short circuited by the raising of 
additional formalist barriers like obtaining independent ratification and 
judicial approval in funding litigation costs.49 For example, in Smith v Croft 
(No 2) the mere fact of there being evidence of ‘fraud’ was regarded by the 
court as being insufficient to permit legal intervention.50  The view of Knox J 
was that: 

“[u]ltimately the question which has to be answered in order to 
determine whether the rule in Foss v Harbottle applies to 
prevent a minority shareholder seeking relief as plaintiff for 
the benefit of the company is ‘Is the plaintiff being  improperly 
prevented from bringing these proceedings on behalf of the 
company?’  If it is an expression of the corporate will of the 
company by an appropriate independent organ that is 
preventing the plaintiff  from prosecuting the action he is not 
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improperly but properly prevented and so the answer to the 
question is ‘No’.”

 
51 

One might conclude from the two extracts cited above that the law is          “. 
. . objective and neutral, not a matter of politics or preference, but a settled 
body of rules and principles, legitimated by tradition and routine observance, 
and applied impartially and fairly to all citizens.” 52 

It has already been shown however, that this is not necessarily the case given 
the close relationship between the regulatory framework and the functioning 
of the market.53  For instance, the formalist approach to the processing of 
disputes assumes that interactions exist in a purely rational construct.  This 
could be construed as evidence of judicial perception of the market 
environment rather than litigation as being the appropriate mechanism for 
maintaining discipline and order.  There is however one serious issue that has 
received little attention.  The marginal role of both the State and the courts in 
the private ordering of individual affairs has traditionally been perceived as 
being necessary, so as not to undermine the arrangements of the market 
order.  The problem with this view is that it treats the market environment as 
being capable of maintaining stable as well as rational conditions within the 
company.  To this end the contractual model of social relations assumes an 
important instrumental role.  Is it entirely accurate to say that this model with 
its underlying economic values and norms is responsible for the maintenance 
of stability amongst the individuals?  This question can be approached in 
another way.  What if it is shown that the emerging institutional role reflects 
an increasing awareness of the failure of this basic model to maintain the 
‘rational conditions’?  What does this indicate in terms of the general policy 
and the modern role of legal instruments?  It is these and related questions 
that the remainder of the paper seeks to address. 

IV.  INSTITUTIONALISM AND THE PROBLEM OF SOCIAL 
RELATIONS 

It will be apparent from the previous discussion that there is an inextricable 
link between the primacy given to contractual values and norms on the one 
hand and judicial perceptions of their role in processing disputes on the 
other.  These seemingly logical and necessary rules contain: 

“. . . two principal dangers which may be provoked by 
experimentation through contracts.  In the first place, law of 
contract analyses and evaluates social relations from within its 
confines by reference to criteria which may lead to an 
undesirable distortion of the meaning of the social relation 
involved.  Secondly, the seductive attraction of avoidance of 
explicit distributive decisons by delegating outcomes to the 
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market mechanism can pose a threat to important principles of 
distributive justice.”54 

One archetypal complaint in a closely-held firm − denial of legitimate 

expectations − can be used to illuminate these concerns.55  A business run by 
two individuals is incorporated. Both parties become directors and 
shareholders in the company.  It is later agreed that a friend of one of the 
directors should be brought into the business. This individual is appointed as 
director and acquires shares in the company. The  founders of the business 
have a falling out.  The two friends exercise their rights under the Companies 
Act 1985, section 303, removing the co-founder as director.  The operation 
of the principle of shareholder democracy and the rule in Foss v Harbottle 
means that the issues arising here will be determined by a literalist 
construction of the ‘bargain’.  

This broadbrush approach to social relations under the contract model 
attaches little significance to legitimate expectations or the fact that when 
interests within businesses conflict parties should be expected to reach a 
compromise.  The culture of profit maximisation seems ill-equipped to 
accommodate the notion that the company is also a social organisation.  If 
one accepts that contract as a social ordering mechanism suffers from this 
and other failings we need to assess the particular significance of the modern 
role of legal instruments, notably section 459 of the Companies Act 1985 and 
to a lesser extent section 122(1)(g) of the Insolvency Act 1986 in this 
context. In contrast to the common law’s stance on upholding the primacy of 
the governance model of social relations, these provisions at first blush can 
be viewed as providing an important avenue for shareholders to subject the 
decision-making process within the model of social relations to judicial 
scrutiny.56 Minority shareholders now have ready access to the courts in 
situations where divergences in interests lead to majority shareholders using 
their voting powers to either enforce a literalist construction of the statutory 
contract or to depart from previous understandings.  The importance of the 
institutional dimension to the private ordering of individual affairs lies in the 
way it questions traditional conceptions of the ‘company’, ‘interests’ and the 
approach to wealth creation.57  In Re a Company (No 00477 of 1986) 
Hoffmann J (as he then was) stressed that the unfair prejudice provision 
enabled the court to take into account wider equitable considerations when 
scrutinising relationships within the company.58  In Re Saul D Harrison and 
Sons plc it was noted that: 

“. . . [conduct] can also be unfair without being unlawful.  In a 
commercial context, this may at first seem surprising.  How 
can it be unfair to act in accordance with what the parties have 
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agreed?  As a general rule, it is not.  But there are cases in 
which the letter of the articles does not fully reflect the 
understandings upon which the shareholders are associated. . . 
Thus the personal relationship between a shareholder and those 
who control the company may entitle him to say that it would 
in certain circumstances be unfair for them to exercise a power 
conferred by the articles upon the board or the company in 
general meeting. . . [a legitimate expectation] often arises out 
of a fundamental understanding between the shareholders 
which formed the basis of their association but was not put into 
contract form.” 59 

One detects from this passage not only a fundamental shift away from the 
previously uncritical attitude towards the primacy of contract ideology but a 
heightened awareness of the organisational dimension of the ‘family’ or 
‘lifestyle’ company and the value of social norms in the wealth creation 
process.60  It is important at this juncture to make clear for present purposes 
what we mean when we say a breach of ‘trust’ or a departure from ‘social 
norms’ gives rise to a remedy under the statutory regime.  For example, a 
dictionary definition of ‘trust’ is “[f]aith, or confidence in the loyalty, 
strength, veracity. . . of a person.” 61 

In company law however, it has been made clear that not every reliance, 
divergence in interest, allegations of unfairness or prejudicial conduct will 
give rise to a legal remedy.62  As the Court of Appeal recently indicated: 

“In deciding what is fair or unfair for the purposes of s.459, it 
is important to have in mind that fairness is being used in the 
context of a commercial relationship. The articles of 
association are just what their name implies: the contractual 
terms which govern the relationships of the shareholder with 
the company and each other.  Since keeping promises and 
honouring agreements is probably the most important element 
of commercial fairness the starting point in any case under 
s.459 will be to ask whether the conduct of which the 
shareholder complains was in accordance with the articles of 
association.  A finding that conduct was not in accordance with 
the articles does not necessarily mean that it was unfair still 
less that the court will exercise its discretion to grant relief.”63 

This is an important judicial acknowledgment that divergences of interests 
invariably arise in business relations and that the law should not be utilised to 
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reduce business relations to legal propositions.64  This much is evident from 
the observations of the House of Lords in Ebrahimi v Westbourne 
Galleries.65 The Law Lords in subjecting the exercise of legal rights to 
equitable considerations stressed that this could only be justified where the 
act or omission was tantamount to a departure from certain fundamental 
understandings contrary to good faith.66 More recently, Lord Hoffmann noted 
in Re a Company that the mere fact that trust and confidence between the 
parties had broken down did not invariably give rise to a legal remedy.67  
Individuals in business must accept the risk that at times divergences of 
interests may place them at a disadvantage.  Where the petitioner is 
successful, in contrast to the position at common law, the court has extensive 
powers which include the right to institute a derivative suit, order a ‘buy-out’ 
or regulate the affairs of the company.68  

It will be observed that the proactive institutional role has led to a shift in 
focus away from the notion of contract as a primary governance model.  This 
is significant in a number of respects - first, its recognition that the 

individual shareholder is distinct from the company and capable of having 
expectations and interests which extend beyond the economic rights 
associated with share ownership.69  Second, it permits claims by individual 
shareholders even though technically the company has a similar 
entitlement.70 Third, it provides a solution to the adverse consequences 
accompanying the imposition of a hierarchy of power relations in the 
company.71 Individual shareholders in closely-held firms can obtain a 
remedy based on an objective standard of fairness and hence not dependent 
on proof of mala fides.72  For completeness, it should be pointed out that the 
limitations of the model of social relations is not particularly problematic in 
the case of minority shareholders in companies with public listings.  Values 
like trust and loyalty seem not to fit in readily in an environment where there 
is an automatic exit remedy and shareholdings are generally viewed as 
investment opportunities.  This much seems to be implied in the observation 
by Jonathan Parker J in Re Astec (BSR) plc: 

“. . . the concept of ‘legitimate expectations’. . . can have no 
place in the context of public listed companies.  Moreover, its 
introduction in that context would, as it seems to me, in all 
probability prove to be a recipe for chaos.  If the market in a 
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company’s shares is to have any credibility, members of the 
public dealing in that market must it seems to be entitled to 
proceed on the footing that the constitution of the company is 
as appears in the company’s public documents, unaffected by 
any extraneous equitable considerations and constraints.”73  

V.  THE LAW COMMISSION REVIEW: A BRIEF COMMENT 

Any consideration of the model of social relations will not be complete 
without some reference to the Law Commission review with a view to 
highlighting the broader context within which it operates and its implications 
for approaches to wealth creation.74  An appreciation of this important 
development is necessary for three reasons, first: it draws our attention to the 
complex commercial environment within which regulations operate; second, 
to the increasing role of the State and finally, it reminds us that the increasing 
recourse to statutory legal instruments culminating in the recent review of 
‘Shareholder Remedies’ is not the result of chance or coincidence.  A 
number of factors can be relied upon to support the above assertions. First, 
the willingness of the judiciary to make the unfair prejudice remedy effective 
has had adverse implications.  Disputes involving minority shareholders 
invariably lead to a thorough investigation of the history of the business 
relationship including the purpose of the venture and the conduct of the 
parties. This has a clearly detrimental effect on the business for obvious 
reasons.75  As a consequence parties have had to take into account the 
financial and economic consequences of instituting or defending legal 
proceedings. In Re Elgindata the order sought was a purchase of shares 
whose orginal value was £40,000.  The proceedings went on for 43 days 
giving rise to costs of £320,000 and an order to purchase the shares at 
£24,600 was made.76 The cost implications to individuals must also take into 
account the increasing burdens on the resources of the legal system.  Second, 
there is also the wider commercial environment to consider.  Increased 
reliance on public funds by institutional investors when investing in listed 

companies has raised another spectre − public scandals.77 Institutional 
pension and insurance fundholders now own close to 50% of the equity, in 
companies listed on the stock exchange.  It has not escaped the reformers 
notice of the unsuitability of the unfair prejudice provisions and the problems 
in applying for a Wallersteiner order where the petitioner was an institutional 
shareholder.78  Third, the reform agenda owes its impetus to the publication 
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of the Report on Access to Justice.79  Lord Woolf’s proposals which have 
been extended to the field of company law could be viewed as the ‘visible 
hand’ designed to minimise the strains on the public purse as well as 
improving access to justice.80  The significant point here is that in answering 
the question regarding standing, we can see the way the underlying values 
and goals of the market mechanism have permeated discussions on the 
function and role of ‘private’ and ‘public’ law in the civil justice system.81 
As mentioned previously, shareholders’ decisions to litigate not only impose 
costs on private individuals and the company but on society in terms of the 
costs of funding the legal system.82  Fourth, there is also a ‘political’ 
dimension in the move towards greater ‘institutional’ involvement in the 
private ordering of individual relations.83 The UK’s membership in the 
European Union, for example, has seen greater moves towards harmonisation 
to facilitate the functioning of the single market.84 The Labour government 
has shown a commitment to providing a regulatory framework “. . . which is 
up-to-date, competitive and designed for the next century, a framework 
which facilitates enterprise and promotes transparency and fair dealing.”85  
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The result of the review will see the rule in Foss v Harbottle being abrogated 
and in its place a new statutory derivative action, the present legal burden in 
petitions under section 459 being reversed and greater emphasis being placed 
on active case management and encouraging parties to utilise ‘self-help’ 
remedies.  A survey of the existing literature shows that the response to the 
proposals has been far from favourable.86  Criticisms have already been 
directed towards the Commission’s failure to accurately ‘conceptualise’ the 
nature of the problems, its broadbrush approach to intra-corporate 
grievances, the surprising omission of developments in jurisidictions within 
the European Union and the surprising segregation of the enforcement 
machinery and directors’ duties.  It is beyond the scope of this article to 
address the issues arising therefrom.  Given the nature of the proposed 
reforms, it is worth exploring one aspect of the emerging role of legal 
instruments and the recent developments in the model of social relations. 

VI.  TRUST, DUTY AND LOYALTY AS ‘CAPITAL’ 

The theory of economic modelling and its influence in the basic model of 
social relations constructed by the law makes two fundamental assumptions: 
first, that rational behaviour is solely concerned with the productive/profit 
maximising goal of the company and second, the central role of the 
contractual model in maintaining ‘rational conditions’ within the company.87  
Such assumptions reflect the “. . . failure. . . in the new institutional 
economics to recognize the importance of concrete personal relations and 
networks of relations. . . in generating trust, in establishing expectations, and 
in creating and enforcing norms.”88 This illustrates a tendency to treat such 
values and norms as being nothing more than “a sort of ever-ready lubricant 
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that permits voluntary participation in production and exchange.”89 However 
focussing on the company as a ‘social organisation’ enables us to expose the 
limitations of these assumptions.  For instance, it is accepted that 
relationships between individuals in companies are conducted amicably.  If 
conflicts of interests emerge, it is reasonable to assume that ‘rational’ 
individuals will not be preoccupied with profit maximising goals.  Rather, 
every effort will be made to reach a consensus or compromise through 
recourse to established social norms and values. Interestingly, where such 
norms and values cease to have any stabilising influence, it is because of the 
fact that the relationship has already run its course.  In such instances, 
majority shareholders resort to the contractual model of social ordering.90  
Viewing business as a game will help illuminate the points made above.91  
Shareholders in closely-held firms can be seen as players engaged in 
strategic decision-making in an environment of interdependence.  Each 
individual during the course of the business relationship regularly evaluates 
his goals, the conduct and reactions of the other parties and the strategies 
which maximises his payoff.92  The decisions each individual makes will be 
influenced by his perception and understanding of what the other participants 
are likely to decide and the options open to them.  As each player is 
‘rational’ he will opt for those strategies which offer him the best payoff.93  
Where relations between the players are harmonious, the strategic 
interactions are unlikely to give rise to coordination problems resulting in 
litigation. The ‘common’ or ‘group interest’ it could be assumed will be 
maintained, so long as the players perceive norms and values like 
cooperation, trust and loyalty as being crucial to the continuance of the 
business relationship. This perhaps explains in part, the valuable role of 
social norms and values in addressing conflict situations in the business 
relationship.  It is to be noted, however, that the ordering of social relations 
in these ‘rational conditions’ is being achieved by non-economic values and 
processes rather than through the contractual model of social relations.94  It is 
a trite point that social relations are never ceteris paribus.  Competing goals, 
expectations or changed circumstances in situations where there has been an 
irretrievable breakdown in relations or where the pursuit of self-interest is 
viewed as being more important than the common interest, results in the 
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parties reverting to the contractual model.95  The primacy accorded to 
majority rule creates a zero-sum game whereby one party always wins and 
the other loses.  As Collins observes, where there has been a divergence of 
interest, the contractual model assumes strategic proportions as it: 

“permits each group to pursue its interests without any concern 
for the other parties who are bound to the firm.  Once the 
articles of association become regarded as simply another 
contract, this time between shareholders, then this contractual 
framework destroys any sense that the corporate entity 
comprises an organization, which has to balance and protect 
the interests of various constituencies or members.” 96 

There are two ways of viewing the limited intervention by the State in the 
provision of minority oppression remedies.97  One is that the institution is 
being relied upon to ensure as far as possible that ‘rational conditions’ are 
maintained;  the other, as a remedy available in respect of departures from 
accepted social norms and values.  That the model of social relations suffers 
from a ‘trust deficit’ has to some extent been understood by shareholders in 
closely-held firms, in view of the increasing recourse to legal advice and 
shareholder agreements.98 The emergence of statutory legal instruments 
reflects an important role being assumed by the law.  It is indisputable that 
legal instruments which increase accountability and transparency in the 
decision-making process in companies, are capable of creating conditions 
where norms and values like ‘trust’, ‘duty’ and ‘loyalty’ can thrive.  What 
significance can we attach to these institutional developments in the wider 
policy of wealth creation? It will be observed that under the conventional 
approach to wealth creation, capital contributions were seen as its mainstay. 
A symbiotic relationship seems to have been accepted almost uncritically 
between the orthodox notion of capital, with its emphasis on brick, motor, 
plant, buildings and money and the conceptualisation of the ‘company’ and 
the roles of  legal instruments and structures in the ordering and governance 
of social relations.99  Ingrained in this process of wealth creation is a closed 
system of thought involving “. . . mindsets. . . stuck in an old model, in 
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which shareholders put up risk capital that is used to build the factory. . . and 
the job of management is to maximize profits for shareholders.”100 

It is this disembodied approach to wealth creation (for example, viewing 
capital as a thing) which is perpetuated by the uncompromising 
characteristics of majority rule, a bias towards the legal fiction of the 
company and the tacit acceptance of an adversarial approach to wealth 
creation.  The evolution of company law and the attitude of its institutions 
towards managing severe divergences should not be restricted to its symbolic 
value.  These developments can be seen as a deliberate move towards a more 
consensus oriented approach to wealth creation.101  In doing so, the spotlight 
is trained firmly on the value of social relations in the wealth creation 
process.  Since economic relations between shareholders in closely-held 
firms are entrenched in relationships, it may seem foolish not to integrate this 
into the wealth creating process.  It should be said that the idea of a set of 
social relations as generating value or ‘capital’ is not particularly 
controversial.102 There is less agreement on whether and to what extent legal 
instruments can be utilised to this end.103  We are concerned here with values 
and norms like ‘trust’, ‘duty’ and ‘loyalty’ which enable parties to maximise 
the potential of their existing resources.104  Unlike physical and human 
capital which are more tangible than the notion of social capital, this is not a 
basis for precluding the latter's capabilities in facilitating productive 
relationships, strengthening commitments in times of conflict and providing 
the impetus to attain particular ends or goals.105 It is usual when discussing 
the value of ‘trust’ in the commercial environment to refer to a book written 

by Francis Fukuyama − Trust: The Social Virtues and the Creation of 
Prosperity.106 In his comparison of the varied performances between 
economies, he observes the correspondence between high economic 
attaintment and high levels of trust.107 Economies in societies, he argues, 
where there is a trust deficit tend not to perform well.108 One may perhaps not 
dissent from the underlying ideas but it does however require some obvious 
qualifications.  For example, equating economic prosperity with a country’s 
social capital is to take an over simplistic view of economic success or 
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underperformance.  Comparisons between high-trust societies like Japan and 
one which has since ceased to possess such reserves like America, illustrate 
the dangers of adopting the thesis uncritically.109 Another example can be 
seen in the world-wide financial crisis of 1997. This serves as a reminder of 
the chaos that can be caused by the absence of real constraints on the 
mobility of capital in the modern global market.110 The problems which 
originated in Thailand in July of that year rapidly spread across the globe 
dampening the economic prospects of the ‘Tiger Economies’, causing 
meltdown in Russia and the depreciation of the currencies in Latin America.  
Finally, economic prosperity in the age of technology depends on the ability 
of a business to gain a competitive advantage in the marketplace.  It is 
generally recognised that success or failure of an enterprise cannot be 
confined to using social capital as a yardstick; much will depend on the 
entrepreneur’s ability to equip the business with organisational structures and 
processes which are both innovative as well as responsive to the pace and 
complexity of this commercial environment.  Failing or underperforming 
economies / businesses in a number of instances have too often exhibited an 
ignorance of the evolutionary nature of capitalism and are unable to 
maximise the economic potential of the ‘technological revolution’.111 Despite 

these reservations the thesis does contain an important message − it 
emphasises the value of social capital.  James Coleman argues that the 
various elements which broadly constitute social capital - trust, duty and 

loyalty − enable it to perform an important function.112  Where such elements 
are deemed to exist in abundance, individuals will be able to utilise these 
elements as resources to maximise their interests.  It has already been shown 
in the discussion employing game strategy, how the absence of norms and 
values like ‘trust’ and ‘loyalty’ can undermine the efficacy of relations and 
the wealth creating potential of the commercial venture.113 As Fukuyama 
observes, a model which integrates social capital within the economic 
framework of the business enterprise will be more likely to facilitate 
productive relationships which have a “large and measurable economic 
value.”114  

It is in this respect that the statutory oppression remedies, the introduction of 
rebuttable presumptions in specified situations and the availability of a 
statutory derivative action can be seen as an attempt to combine statutory 
instruments with the model of social relations to enable the realisation of the 
inherent potential of social resources.  The legal instruments and proposed 
reforms attempt to minimise the deficiencies embedded in the contractual 
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model of social relations by increasing the likelihood of convergences in 
interests, as well creating the conditions which reduce occasions for 
engaging in strategic or opportunistic behaviour.115  

VII.  CONCLUSION 

Economic activity is founded on the notion that rational individuals enter 
into relations with a view to gaining from the co-operative venture.116  By 
and large relationships within companies are undertaken without recourse to 
the law.117  In view of this, one may be tempted to suggest that: 

“. . . business functions best when those engaging in 
commercial activity share a co-operative ethos and have a 
strong sense of trust and loyalty. . . various disadvantages of 
regulation indicate that it is undesirable to have obligations to 
act in a trustworthy, loyal and co-operative manner imposed by 
legislators or judges.  Instead, to the extent that people rely on 
trust and related concepts when they carry on commercial 
activity, this should occur because that is how they believe 
they should behave, not because someone has told them to do 
so.” 118 

Whilst there is some merit in this view, it should be remembered that until 
the intervention of statute, company law was preoccupied with the market 
conception of the ‘company’; the deference to contractual ideology and the 
assumption of rational behaviour overlooked a fundamental tenet of the 
human condition, namely that: 

“human agents who populate the economic institutions of 
capitalism are lacking in compassion.”119    

When constructing the model of social relations, the legislators and judges 
seem to have either underestimated individuals’ incentives to act responsibly 
or the market’s capacity to discharge the function of distributive justice.120 
The irony, as the law continues to evolve in this regard, is that: 

“. . . the private and highly localized virtues of loyalty and trust 
within an institution like the corporation, at least as much as 
the unconstrained pursuit of self-interest through contracts, can 
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also add up to the unconscious attainment of a greater good for 
all.”121 
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