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Abstract

One of the most controversial aspects of the International Criminal Tribunals (ICTs) and the
International Criminal Court (ICC) concerns the right to self-representation. Many defendants have songht
to use the trial as a stage on which to challenge the legitimacy of the conrt and fo play to the crowd in their
own home states. As a result, the various ICTs have songht to place limitations on the accused’s right to self-
representation. The recent amendment to the Statute of the Supreme Iraqi Criminal Tribunal (SICT) is
an example of this. This evolution raises questions concerning the effect such limitations may have on the
overall fair trial rights of the accused. This article argues that there is a need to establish a gnaranteed right
of self-representation, provided the accused adberes to an objective set of conditions placed on the right. Such
conditions should be confined to those strictly necessary to ensure the integrity of the court. Such a move
wonld allow the conrt to gain some much needed legitimacy while at the same time deny defendants the ability
to turn the conrt into a political stage.

Introduction

One of the most controversial aspects of the ICTs and the ICC concerns the right to
self-representation. Many defendants have sought to use the trial as a stage on which
to challenge the legitimacy of the court and to address the public in their own home states.
Faced with disruptive and obstructionist behaviour, the various ICTs have sought to place
limitations on the accused’s right to self-representation. The amendment to fair trial rights
in the Statute of the SICT is an example of this. Article 19(4)(d) provides certain minimum
guarantees to the accused but the right to self-representation is conspicuous by its absence.!

For some this is a logical and sensible development, considering the problems
encountered in tribunals such as the International Criminal Tribunal for the former
Yugoslavia (ICTY) with disruptive defendants, including in the cases of Milsevi® and
Seseli3 However, this development raises questions concerning the effect such limitations

1  Unofficial translation of revised Statute, available at www.law.case.edu/saddamtrial/documents/
ist_statute_offcialenglish.pdf. Article 19(4)(d) provides that the accused is entitled to the following minimum
guarantees: “To be tried in his presence, and procure legal counsel of his choosing; to be informed of his right
to ask for legal assistance in case he does not have sufficient means to pay for it; and of his right to receive
assistance that allows him to procure legal counsel without financial burden.”

2 Prosecutor v Milosevic 1T-02-54-Misc.1: Milosevic.

3 Prosecutor v Seselj IT-03-67-R77.2: Seselj (contempt) issues on 24 July 2009.
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may have on the overall fair trial rights of the accused. In particular; is there a right to self-
representation in international criminal proceedings and what limitations should be placed
on that right?

This article argues that, while there is a need to place limitations on the right to self-
representation, these limitations should be confined to those strictly required to protect the
integrity of the court and the fair trial rights of the accused. It is important to recognise the
distinction between objective fair trial standards required and the concept of autonomy for
the accused. It will be argued that the court can ensure a fair trial for a self-representing
accused through the innovative use of amici curiae and standby counsel while still affording
the accused the desired level of autonomy over their own defence.

It is contended that there is a need to establish the right to self-representation based on
a set of objective conditions. Counsel should only be assigned against the will of the
accused where the conditions placed on self-representation are violated. Such conditions
would give the desirable level of certainty and fairness to the manner in which the right is
qualified. Crucially, these conditions would also deny the accused the opportunity to portray
the decision to assign counsel as an arbitrary example of victor’s justice. Such a move would
allow the court to gain some much needed legitimacy while at the same time deny
defendants the ability to turn the court into a political stage.

1 Right of self-representation in international law

The basis for the right to self-representation has been the subject of much debate. In
Milosevic, Judge May stated that the right to self-representation is a matter of customary
international law.* This position is supported by Markovic.5 The right to self-representation
in criminal proceedings is recognised under Article 14(3)(d) of the International Covenant
on Civil and Political Rights (ICCPR) and Article 6(3)(c) of the European Convention on
Human Rights (ECHR). Article 14(3)(d) of the ICCPR has been incorporated into the
statutes of the ICTY,® the International Criminal Tribunal for Rwanda (ICTR)” and the
Special Court for Sierra Leone (SCSL).8 Self-representation is also provided for in Article
67(1)(d) of the Rome Statute of the ICC.

The various ICTs to date have placed a heavy reliance on US Supreme Court
jurisprudence when dealing with the right to self-representation. The US Supreme Court
has always placed great emphasis on protecting the rights and freedoms of the individual
from unwarranted intrusion on the part of the state. Markovic argues that the US Supreme
Court views the right to self-representation as a bulwark against judicial paternalism.? The
US Supreme Court has given the right to self-representation constitutional status.10 In
Farreta v California the Supreme Court stated that:

the defendant and not his lawyer or the state, will bear the personal consequences

of a conviction. It is the defendant, therefore, who must be free personally to
decide whether in his particular case counsel is to his advantage.!!

4 M Scharf, “Self-representation in international criminal justice” (2006) 4(1) International Criminal Justice 31.

5 M Markovic, “In the interests of justice? A critique of the ICTY trial court’s decision to assign counsel to
Slobodan Milosevic” (2004-05) 18 Georgetown Journal of 1.egal Ethics 947.

6 Article 21(4)(d).

7 Ibid.

8  Article 17(4)(d).

9 Markovic, “In the interests of justice?”, n. 5 above, p. 954.
10 Faretta v California 422 US 806 (1975).

11 Faretta v California 422 US 806, 834 (1975).
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This decision was expressly considered by the ICTY Trial Chamber in the Milosevic case
when considering the accused’s right to self-representation.!2 The ICTR also relied heavily
on US jurisprudence when considering the issue of self-representation. In Prosecutor v
Barayagwiza, the Trial Chamber, when deciding on the appointment of standby counsel
stated “this solution has been tried and tested in the United States, and has been proved to

be an effective and appropriate procedure to assist the proper administration of justice”.13

The right to self-representation is not universal. In France, the presence of a lawyer is
required before the Cour d’Assises, a court with jurisdiction over serious criminal
offences.!* Germany also requires an accused to be represented by counsel when charged
with a setious ctiminal offence.!5 Additionally, the Supreme Court of India stated that the
fairness of a trial may adversely be affected where a self-represented defendant cannot
adequately follow proceedings.l® Scharf concludes that on this basis the right to self-
representation cannot be considered a matter of customary international law.17

Clearly, the customary law status of the right to self-representation is in some doubt.
However, in contrast to the legal systems mentioned above, the ICTs and the ICC are
primarily adversarial in nature. The right to self-representation has been applied in
adversarial legal systems to a much greater extent. The incorporation of Article 14(3)(d)
ICCPR into the statutes of the ad hoc tribunals and the express provision for self-
representation in the Rome Statute establishes that there is a presumptive right in ICTs to
self-representation.!8 As it is expressly provided for, self-representation must be considered
the rule, making its derogation the exception. As such, exceptions from the fair trial rights
of the accused should not be permitted except where strictly required.

2 Fair trial rights

AUTONOMY V FAIR TRIAL STANDARDS

The dominant rationale applied by the different ad hoc tribunals when restricting the right
of self-representation has been that it is necessary in the interests of justice.!? In
Barayagwiza, the ICTR held that, due to the adversarial nature of the proceedings, it was
essential in the interests of justice that the accused should have legal counsel to ensure an
effective defence at his trial.20 This was later applied in Norwan by the SCSL where the Trial
Chamber held that self-representation would result in the judges having to take a proactive
role in the accused’s defence to ensure a fair trial.2! In Sese/, the ICTY Trial Chamber’s
reasons for imposing counsel included the interests of justice and the complicated nature

12 Prosecutor v Milosevic TT-02-54-T: Trial Chamber reasons for decision on the prosecution motion concerning
assignment of counsel, 4 April 2003, para. 18.

13 Barayagwiza ICTR 97-19-T, Gunawardana | concurring (citing Farerta 422 US 806 (1975)).

14V Dervieux, “The French system” in M Delmas-Marty and | R Spencer (eds), European Criminal Procedures
(Cambridge: CUP 2002), pp. 218, 231; The French Code of Criminal Procedure, G L Kock and R S Frase (trans.),
with an introduction by R S Frase (Littleton CO: F B Rothman 1988).

15 See Strafprozeffordnung (Criminal Procedure Code), Article 140, available online at www.iuscomp.org/gla/
statutes/StPO.htm.

16 Scharf, “Self-representation”, n. 4 above, p. 33.

17 1Ibid. p. 38.

18 Milosevic IT-02-54-AR73.7: decision on interlocutory appeal of the Trial Chamber’s decision on the assignment
of defense counsel, Appeals Chamber, 1 November 2004, s. 9.

19 G Boas, The Milosevic Trial: Lessons for the conduct of complex international criminal proceedings (Cambridge: CUP
2007), p. 215.

20 Ibid.

21 Scharf, “Self-representation”, n. 4 above , p. 37.
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of the proceedings.2? Bassiouni makes the argument that the right to self-representation is
intended to complement the right to counsel rather than be a substitute for it.23 He states
that the court should impose counsel on the accused where it is necessary in the interests
of justice. This balancing test is supported by Sluiter and Jorgensen.24

The manner in which the ICTs have restricted the right to self-representation is
inconsistent with the “interests of justice” rationale expressed above. The practice of
assigning standby counsel to the accused does not remedy the problems identified in
Barayagwiza®> and Norman.26 In Milosevic, the ICTY Appeals Chamber permitted the accused
to retain the primary role in the presentation of his defence despite the assignment of
standby counsel.?” This meant that Milosevic was still making the strategic decisions
regarding the conduct of his defence. Before counsel was imposed in Norwan, as a result of
disruptive behaviour, the accused was given strategic control over the presentation of the
defence case with a standby counsel assigned.?8 Therefore, the accused’s perceived lack of
expertise will still have a significant impact on the presentation of their case.

Another difficulty with the reasoning of the various tribunals is that the interests of
justice concept is very vague. Boas claims the court should confine itself to the issue of fair
trial rights in its reasoning2? The court has an obligation to vindicate the fair trial rights of
the accused. However, it is essential that the court recognises that one of the central
components of the accused’s overall right to a fair trial is autonomy over the defence. In
Milosevie, the ICTY held that the rights afforded under ICTY Statute Article 21(4)(d),
including the right to defend oneself in person or through legal assistance, were merely
elements of the overarching requirement of a fair trial.3Y While this is true, the fact that it
is included as one of the requirements places an obligation on the court to vindicate that
right as much as possible. Markovic makes the argument that the right to self-representation
was created precisely to avoid the type of judicial paternalism evident in Norman.3! The US
Supreme Court has stated that, as the accused is the person who will suffer the sanctions of
any conviction, the accused should be allowed to decide whether counsel is to their
advantage in any case.’2 In Milosevic, the prosecution argued that, where an issue arose
between the accused and counsel as to what was in the best interests of the accused,
counsel’s judgment would prevail.33 Such a position is a clear violation of the accused’s right

22 M Sharf and C Rassi, “Do former leaders have an international right to self-representation in war crimes
trials?” (2005) 20(3) Obio State Journal on Dispute Resolution 31-2.

23 M C Bassiouni, “Human rights in the context of criminal justice: identifying international procedural
protections and equivalent protections in national constitutions” (1993) 3 Duke Journal of Comparative and
International Iaw 283—4.

24 G Sluiter, “Fairness and the interests of justice, illusive concepts in the Milosevic case” (2005) 3 Journal of
International Criminal Justice 3; see also N Jorgensen, “The problem of self-representation at international
criminal trials: striking a balance between fairness and effectiveness” (2006) 4(1) Journal of International Criminal
Justice 64, p. 68.

25 Boas, The Milosevic Trial, n. 19 above, p. 227.
26 Ibid. p. 224.

27 Ibid. p. 219.

28 Scharf, “Self-representation”, n. 4 above, p. 34.
29 Boas, The Milosevic Trial, n. 19 above, p. 232.

30 ] Jackson, Autonomy and Accuracy in the Development of Fair Trial Rights, UCD Working Papers in Law,
Criminology and Socio-Legal Studies, Research Paper No 09/2009 (Dublin: UCD 2009), p. 16.

31 Matkovic, “In the interests of justice?”, n. 5 above, p. 954.
32 Farettav California 422 US 806, 834 (1975).
33 Jorgensen, “The problem of self-representation”, n. 24 above, p. 70.
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to present the defence of their choice. For this reason, it is essential that the imposition of
counsel be seen as a measure of last resort.

It is also important for the legitimacy of international criminal justice that courts be seen
to afford the accused the greatest degree of autonomy possible. The ICTY in particular
suffers from the perception of being “victor’s justice” in Serbia. The fact that Milosevic’s
right of self-representation was revoked two years into the trial, after his very strong
performance as counsel, was seen as an attempt to silence him. Assigning counsel without
any objective criteria to guide the court also gives the decision the appearance of the court
favouring expediency over justice. Markovic argues that the decision to impose counsel on
Milosevic would have severely affected the legitimacy of any conviction in the eyes of the
Serbian public.34

Jackson claims that a trade-off is often necessary between those standards that
emphasise an effective defence and those that accentuate the importance of individual
autonomy.3> Thus far the various tribunals seem to have valued expediency and objective
fair trial standards higher than the accused’s right to present the defence of their choice.
Considering the legitimacy problems faced by the international criminal justice system as a
whole, it is necessary for the court to give effect to the autonomy of the accused to the
greatest extent possible, without allowing the overall fair trial rights of the accused to be
undermined. In the following section it will be argued that there are measures available to
the court, short of assigning counsel, capable of achieving this.

EQUALITY OF ARMS

The principle of equality of arms is central to any consideration of the right to self-
representation. The statutes creating all the ad hoc tribunals and the Rome Statute oblige
the courts to ensure that neither party is at a significant disadvantage in the presentation of
their case.30 Scharf and Rassi argue that the inherent equality of arms defects resulting from
self-representation necessitate the assignment of counsel.3” They believe the lack of
experienced legal counsel makes an effective defence impossible.38

This argument overlooks certain measures available to ICTs that would allow them to
ensure effective equality of arms while stopping short of denying the accused the right to
self-representation. Regulation 119(2) of the Regulations of the Registry of the ICC states
that the Registry is responsible for providing assistance to an accused who has chosen to
exercise the right to self-representation. Jorgensen claims that the vatious statutes and the
Rules of Procedure and Evidence establishing the ICC and the ad hoc tribunals provide the
powers required to take such measures.?? One such measure is the assignment of standby
counsel or legal associates.

Standby counsel is a form of expert assistant who aids the accused in their defence.
Standby counsel should not strictly raise issues on their own initiative and it is primarily the
responsibility of the accused to determine how to present the case.* In McKaskle v Wiggins
the US Supreme Court held that where a court appoints a standby counsel for this purpose,
even against the will of the accused, no sixth amendment violation will be found.*! In

34  Markovic, “In the interests of justice?”, n. 5 above, pp. 955-6.

35 Jackson, Autonomy and Accuracy, n. 30 above, p. 2.

36 ECHR, Ankerl v Switzerland, jadgment of 23 October 1996, Reports 1996-V, pp. 1565-6, para. 38.
37 Scharf and Rassi, “Former leaders”, n. 22 above, p. 25.

38 Ibid.

39 Jorgensen, “The problem of self-representation”, n. 24 above, p. 1.

40 Ibid. p. 69.

41 McKaskle v Wiggins 465 US 168 (1984).
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McKaskle, the standby counsel provided the role of explaining courtroom procedure to the
accused and relieved the judge of the burden of assisting the accused in his defence.

The ICTY, ICTR and the SCSL have all applied the standby counsel model when dealing
with the complexities of self-representation.*? Depending on the requirements of the case,
standby counsel can be more or less intrusive on the accused’s management of the case.*3
In Seselj, the ICTY provided for the use of standby counsel.*4 In departing from an earlier
decision of the court in Milosevic, the Trial Chamber held the right to self-representation or
representation through legal counsel was “not an either or relationship” and that standby
counsel could assist the accused.*® In Sesefj, the Trial Chamber outlined the duties of
standby counsel. It expressly likened the role to a legal assistant for the accused.*¢ The
standby counsel was to assist the accused in preparing documents for the court and to be
present to assist the accused during the trial, although the accused would retain control over
the presentation of the case. In Normwan, the Trial Chamber of the SCSL held that, in the
circumstances, the right to self-representation could only be permitted on the basis that the
accused would be assisted by counsel, acting in the capacity of standby counsel.*” Another
possibility is to allow the accused to communicate with legal associates. This was provided
for in Milosevic.*8 Although the Trial Chamber never defined the role of “legal associate”, it
provided the accused with an avenue to prepare his defence effectively.#?

In its report on the Milosevic trial, Human Rights Watch argued that all self-representing
defendants should be afforded some level of assistance from qualified legal counsel.5
Human Rights Watch believes that this would allow for much more effective presentation
of a defence by the accused. If implemented, this would allow the court to ensure that the
equality of arms within the trial process is maintained and, at the same time, give effect to
the accused’s right to self-representation provided under Article 14(3)(d) of the ICCPR and
Article 67(1)(d) of the Rome Statute.

Another measure available to the court to ensure that the overall fairness of the trial
is maintained is by extending the role of the amici curiae. An amicus curiae is a “friend of
the court” and a position from which legal counsel, although not strictly a party to the
proceedings, can make submissions to the court on areas of expertise, perspectives and
fairness. The role of amicus curiae is provided for by rule 74 of the ICTY, the SCSL and
the ICTR Rules of Procedure and Evidence and rule 103 of the ICC Rules of Procedure
and Evidence. The ICC permits the amicus participation at any stage of the
proceedings.>! The range of issues upon which the court may accept submissions is
within the Trial Chamber’s discretion.>2

42 Boas, The Milosevic Trial, n. 19 above, pp. 61-62.
43 Jorgensen, “The problem of self-representation”, n. 24 above, p. 69.

44 Prosecution v Vojislay Seselj 1T-03-67PT: decision on prosecutor’s motion for order appointing counsel to assist
Vojislav Seselj with his defence, 9 May 2003.

45 Ibid para. 29.

46 Thid para. 28,

47  Norman, Fofana and Kondewa SCSI1.-04-14-T: decision on the application of Samuel Hinga Norman for self-
representation under Article 17(4)(d) of the Statute of the Special Court, Trial Chamber, 8 June 2004, s. 26

48 Boas, The Milosevic Trial, n. 19 above, pp. 258-9.

49 Ibid.

50 S Darehshori, Weighing the Evidence. 1essons from the Slobodan Milosevic trials (New York: Human Rights Watch
December 2006) www.hrw.org/en/reports/2006/12/13 /weighing-evidence.

51 Boas, The Milosevic Trial, n. 19 above, p. 250.

52 Ibid.
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The role of amicus curiae was innovatively expanded in Milosevic.”> When the accused’s
request for self-representation was accepted, the Trial Chamber ordered the registrar to
appoint amici curiae to enter submissions on aspects concerning the fairness of the
proceedings and on issues that were open to the accused to challenge. Over the course of
the trial, the role of the amici curiae expanded, becoming increasingly similar to a “de facto
defence”, even being entitled to submit appeals.>* The role of the amici curiae was a very
substantial safeguard for the accused. They made submissions on a number of issues
including objections to hearsay evidence being admitted against the accused,? the manner
of certain cross-examinations>® and, most importantly, entered a motion for judgment of
acquittal of the accused.”

Another advantage of the use of amici curiae providing a role similar to a de facto defence
is that they are not bound by the same ethical obligations to obey the client’s instructions as
an assigned defence counsel would be.>® An amicus curiae is not a representative of the
accused and the duty of the amicus is to the court rather than to the accused. Such a duty to
an uncooperative accused could adversely affect the way the defence is presented, due to the
code of Professional Conduct for Defence Counsel.”? Additionally, in the event that the
accused is unable to continue to represent him or herself the court can assign counsel who
has been involved in the trial from the beginning to act as defence counsel.

Zapala is critical of this evolution in the amicus curiae role.%! Two of his criticisms
deserve analysis. Firstly, he states that judges should not need assistance in ensuring a fair
trial.®1 While correct in theory, the history of the ad hoc tribunals illustrates that, where
defendant’s insist on representing themselves, they are often more concerned with making
political statements than defending the charges presented at trial. Although the fair trial
rights provided in Article 14 ICCPR attach to the accused, it is the responsibility of the
court to ensure that the trial is conducted in an overall fair manner. Therefore, it is
important that the court takes the necessary measures to ensure that the fair trial rights of
the accused are upheld. In addition, due to the complex nature of international criminal
trials, judges are accustomed to having a large defence team to present arguments to them.
It may be difficult for judges to perform their function when they are not in possession of
all the relevant facts and arguments. Tunistra argues that the amici curiae can provide judges
with a broader range of arguments to consider.?

Zapala also argues that in adversarial criminal trials there is no role for the amici curiae
because the format provides for two parties contesting a charge before an impartial

ul
(S8

Boas, The Milosevic Trial, n. 19 above, p. 251.

Prosecutor~ Milosevie IT-02-54-T: decision granting request by the amici curiae for certification of appeal against
a decision of the Trial Chamber, 25 September 2003.

Prosecutor v Milosevic IT-O2-54-T: amici curiae brief on rule 92 bis procedure, 20 February 2002.

56 Prosecutor v Milosevie 1T-O2-54-T: response by the amici curiae to prosecution’s motion for variation of an
order of the Trial Chamber, 26 April 2002.

57 Prosecutor v Milosevie IT-O2-54-T: amici curiae motion for judgment of acquittal pursuant to rule 98 bis, 3
March 2004.

58 Darehshori, Weighing the Evidence, n. 50 above.

59 G Higgins, “The development of the right to self representation before the International Criminal Tribunals”
in S Darcy and ] Powdetly (eds), Judicial Creativity at the International Criminal Tribunals (Oxford: OUP 2010),
pp. 284-5.

60 S Zapala, Human Rights in International Criminal Proceedings (Oxford: OUP 2003).

61 Ibid. p. 63.

62 T Tunistra, “Assisting an accused to represent himself: appointment of amici curiae as the most appropriate
option” (2000) Journal of International Criminal Justice 53.
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judge.%3 While it is correct that adversarial criminal trials consist of the two-party conflict,
the ICTs are hybrids of adversarial and inquisitorial systems and therefore are free to
conduct the proceedings as they determine necessary. In addition, the role of an amicus
curiae is not to defend an accused but to assist the court by enhancing its understanding
of the issues before it.

The innovative use of the amicus curiae role in Milosevic is an excellent method of
ensuring the overall fairness of the trial while, at the same time, vindicating the right to self-
representation. The criticisms of the expanded amicus curiae role outlined by Zapala are
more theoretical than practical. Human Rights Watch stated that, due to the technical nature
of international criminal trials, the role played by amicus curiae in challenging the more
complicated aspects of cases can be an invaluable part of ensuring a fair trial for the
accused.®* Given the very wide scope of amici curiae involvement provided for in the ICC
and ad hoc tribunals’ Rules of Procedure and Evidence, it is open to judges to apply the
rules creatively to give effect to the rights of the accused where possible.

The two measures examined above are avenues that the various ICTs and the ICC could
explore when adjudicating on motions to impose counsel on a defendant who is
representing him or herself. Where less severe measures are available, the court should not
derogate from the accused’ right to self-representation on the basis that the fair trial rights
of the accused are at risk. Any decision based on this rationale is ignoring the necessary
element of individual autonomy of an accused over the presentation of the defence. The
equality of arms principle can be satisfied by either assigning standby counsel to assist the
accused, as in McKaskle, or by expanding the role, through judicial creativity, of the amicus
curiae in the trial to something resembling a de facto defence.

3 Necessary limits on the right to self-representation

Thus far, the argument against restrictions on the right to self-representation has focused
on the imposition of counsel on the basis that it is necessary to ensute a fair trial. Another
set of issues arises where the court seeks to impose counsel on the accused due to
disruptive behaviour during the trial, damaging the integrity of the court. It is contended
that there is a need to establish an objective set of conditions and limitations placed on the
accused prior to the commencement of the trial. The violation of such conditions would
result in the accused losing the right to self-representation, as provided for in Faretta v
California.5 Such conditions being put in place prior to the trial would have two distinct
advantages. Firstly, it would act as a deterrent to a potentially disruptive accused. The
knowledge that disruptive behaviour would result in counsel being imposed could be an
important check on the accused in court. The second advantage is that, by clearly stating
these conditions prior to any disruptive/insulting behaviour manifesting itself, the court is
denying the accused the opportunity to portray him or herself as a martyr, silenced by the
court to ensure a guilty verdict. The imposition of counsel should always be a last resort.
However, the court must have the power to put in place a regime to ensure that the trial can
proceed and that justice can be done.® Tt is now necessary to examine those circumstances
that would require denying the accused the right to self-representation.

63 Zapala, Human Rights, n. 60 above, p. 64.
64 Darehshori, Weighing the Evidence, n. 50 above.
65 (1975) 422 US 806.

66 Milosevic ITT-02-54-T: reasons for decision on assignment of defence counsel, Trial Chamber, 22 September
2004, s. 33.
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DISRUPTIVE/INSULTING BEHAVIOUR

Many defendants seck to use the right to self-representation in international criminal trials
as an opportunity to attack the legitimacy of the court and to address the public in their
own states. The ICTs have been heavily influenced by American jurisprudence in the area
of self-representation. The right to self-representation was given constitutional status in the
United States Supreme Court decision of Faretta v California.%” However, a number of US
courts have determined that the defendant forfeits the right when he or she acts in a
disruptive manner.98 In United States v Canley, the accused was denied the right to self-
representation due to disruptive conduct in court.%? There was an identical ruling in United
States v West where the accused’s conduct was held to be an attack on the dignity of the
court.’0 In United States v Mack, the court held that the accused’s right to self-representation
was subject to the court’s duty to maintain order during the trial.”!

The ICTs have also considered this issue. Throughout the Milosevic trial, the accused
engaged in political speeches and the brow-beating of witnesses during cross-
examination.”? He also failed to show the requisite respect for the judges conducting the
trial. However, there are a number of measures available to a court in these circumstances
aside from the revocation of the right to self-representation. The Rules of Procedure and
Evidence could be used to limit counsel (or a self-representing accused) to matters at issue
in the case during cross-examination.”3 The problem with such a solution is that it may
restrict the ability to cross-examine effectively, adversely affecting the overall fairness of the
trial. An innovative solution to this low-level disruption is to place time limits on the parties’
examinations of witnesses. Human Rights Watch has argued that such a position would
result in less confrontation between the accused and the bench while still allowing the
accused to use the time allocated as they wished.”* In Milosevic, this was applied to good
effect, with the judges even suggesting fruitful areas of cross-examination to the accused.”

Where disruptive or insulting behaviour brings the integrity of the trial into disrepute it
is important that any international tribunal should have the power to revoke the right to
self-representation. In Sese/, the accused routinely insulted other officers of the court and
even attempted to violate witness protection measures in his cross-examinations.”® The
Trial Chamber referred to the European Court of Human Rights’ (ECtHR) case of Saday
v Turkey where counsel was imposed on the accused because of disruptive behaviour.”’ The
ECtHR stated that “personal verbal attacks against a judge may warrant sanction if they
create an atmosphere detrimental to the orderly functioning of justice”.”® The Jankovic trial

67 (1975) 422 US 806.

68  Jackson, Autonomy and Accuracy, n. 30 above, p. 14.

69 697 F2d 486, 491 (2nd Cir 1983).

70 877 F2d 281, 286 (4th Cir 1989).

71 362 F3d at 601.

72 Scharf, “Self-representation”, n. 4 above , p. 31.

73 Rule 140(2)(c) of the ICC Rules of Procedure and Evidence limits the issues that can be raised by the parties
during cross-examination.

74  Darehshori, Weighing the Evidence, n. 50 above.

75 Ibid.

76 M Milanovic, “The arrest and impending trial of Radovan Karadzic?” (2009) 58 International and Comparative
Law Quarterly 212, p. 217.

77 Saday v Turkey, App. No 32458/96.

78 M Ellis, “Saddam trial: challenges to meeting international standards of fairness with regard to the defense”
(2006-08) 39(1) Case Western Reserve Journal of International Law 176-7.
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faced similar problems due to the intentionally disruptive conduct of the accused.” If such
a disruptive defendant was afforded an absolute right to self-representation it would be
inconsistent with other Articles of the Rome Statue or the statutes creating the ad hoc
tribunals.80 Where measures such as time limits and enforcement of the Rules of Procedure
and Evidence are not sufficient to ensure the integrity of the proceedings, the court must
have the power to revoke the accused’s right to self-representation. If respectful behaviour
in court was an express condition on the right to self-representation the court would have
the power to take decisive action to restore order.

OBSTRUCTING/FRUSTRATING THE PROCEEDINGS

One situation where the court must have the power to assign counsel is where the accused
does not wish to be represented by counsel purely to frustrate the trial. In United States v
Harris, the court rejected the defendant’s request for self-representation.8! The court found
that the defendant refused to acknowledge the authority of the court, showed distespect for
the court, and that his attempts to proceed unrepresented were meant to disrupt the court.582

In Prosecutor v Barayagwiza, the accused sought the withdrawal of his counsel, citing
reasons of lack of competence and loyalty.33 The ICTR Trial Chamber examined the right
to self-representation as articulated in the statute but held, by referring to international
jurisprudence, that the right is not absolute. The Trial Chamber, in rejecting the motion for
withdrawal, held that the accused was seeking to obstruct the proceedings by not permitting
an effective defence to be put forward. The accused in this instance was not seeking to
represent himself at the trial. His intention was not to enter any defence, in an attempt to
damage the legitimacy of any verdict reached against him.

The SCSL also established that counsel could be assigned to an accused who refused to
recognise the court. In Gbao, the defence sought a motion that the accused be afforded his
right not to have counsel representing him.8* The Appeals Chamber held that this was a
motion to have counsel withdrawn and not a motion for self-representation. The reason for
the accused’s request was to obstruct the proceedings.3> On this basis the chamber rejected
the appeal to have the defence counsel withdrawn.

The ICC and the ad hoc tribunals have a legitimate interest in ensuring that justice is
done and that trials proceed. If the court was to allow the accused to frustrate the
proceedings by refusing to participate in person or through counsel, the fairness of the
proceedings would be adversely affected. The legitimacy of a verdict issued 7 absentia would
be questionable and would allow the accused to portray him or herself as the victim of an
unjust court. Therefore, where an accused is attempting to boycott the trial by entering no
defence, the court should be allowed to assign defence counsel to ensure the fairness and
legitimacy of the proceedings.

79 Ellis, “Saddam trial”, n. 78 above.

80 Article 64(2) of the Rome Statute states that the Trial Chamber must conduct proceedings with due regard
for the protection of victims and witnesses.

81 317 F Supp 2d 542, 546 (DN]J 2004).

82 Scharf, “Self-representation”, n. 4 above, p. 35.
83 Ibid. p. 36.

84  Boas, The Milosevic Trial, n. 19 above, pp. 225-6.
85 1Ibid.
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LATE REQUESTS FOR SELF-REPRESENTATION

The third situation where ICTs have held that the accused’s right to self-representation can
be set aside is where the request is made after the commencement of the trial. The rationale
behind this is linked to the issue of obstructing justice discussed above. In Krajisnik, the
ICTY rejected the accused’s request for self-representation.8¢ The chamber held that “the
assertion of a right to self-representation will succeed or fail depending on the factual
context” and that a relevant factor is the potential disruption to proceedings that self-
representation may cause.8” The chamber also referred to Faretta and held that the timing
of a request for self-representation was a factor to take into account when considering what
effect to give the right. Where such a request is made during the trial, the judge has a greater
discretion to reject it as it may have a disruptive effect on the trial. In Norwan, the accused’s
request for self-representation was made during the trial.88 In rejecting the request, the Trial
Chamber found the fact that Norman did not state his intention to represent himself prior
to the commencement of the trial was a factor that would allow a judge a greater discretion
to deny an accused the right to self-representation.8?

The connection between a late request and perceived disruption to the trial was also
evident in Nzahobali?O Tn this case the court took into account that the accused was not
attempting to disrupt the proceedings. The accused had volunteered to represent himself
pending the assignment of new counsel. Despite amending the order to assign standby
counsel the chamber allowed the accused to dispose of his counsel.?! This illustrates that
where a request is made during the trial the likely disruption to the proceedings will be the
determining factor for the court assessing the request. One of the conditions placed on the
right to self-representation should be that any request is submitted to the court prior to the
trial commencing to ensure that the proceedings are not significantly disrupted.

HEALTH OF THE ACCUSED DISRUPTING THE TRIAL

The most controversial circumstance where the accused’s right to self-representation has
been revoked is where ill health has prevented attendance at trial. In Milosevic, the accused’s
right to self-representation was revoked two years into the trial for this reason.”2 His
condition required that he reduce his workload to such a degree that the Trial Chamber
could only sit three days a week. Although the Appeals Chamber modified the decision of
the Trial Chamber and assigned standby counsel rather than imposing defence counsel on
Milosevic, it did uphold the Trial Chamber decision that it was not an abuse of its discretion
to assign counsel in the circumstances. The Appeals Chamber held that “the right may be
curtailed on the grounds that a defendant’s self-representation is substantially and
persistently obstructing the proper and expeditious conduct of his trial”.?3 The result of the
decision was that Milosevic was permitted to present his case when physically capable.

This position was not followed in Sese/. The judgment, which in effect overruled
Milosevic, held:

86 IT-00-39-A (2009).
87 Jorgensen, “The problem of self-representation”, n. 24 above, p. 66.

88  Sam Hinga Norman SCSI.-04-14-T: decision on the application of Samuel Hinga Norman for self-
representation under Article 17(4)(d) of the Statute of the Special Court, Trial Chamber, 8 June 2004, s. 32.

89 Scharf, “Self-representation”, n. 4 above , p. 37.
90 Boas, The Milosevic Trial, n. 19 above, pp. 227-8.
91 Ibid.

92 Milosevic IT-02-54-T: reasons for decision on assignment of defence counsel, Trial Chamber, 22 September
2004.

93 Jackson, Autonony and Accuracy, n. 30 above, p. 16.
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In light of the Appeals Chamber, and in the interests of justice of fairness to
Seselj, the Appeals Chamber nullifies the opening of the proceeding in this
case and orders that the trial restart. Due to the current health conditions of
the accused, the Appeals Chamber orders that his trial should not open until
such time as he is fully able to participate in the proceeding as a self-
represented accused.?*

The contradictory caselaw raises arguments on both sides. Jorgensen makes the point
that the accused may perceive a greater degree of unfairness when the right to self-
representation is revoked on health grounds alone.”®> Prior to Milosevic, there was no
precedent for assigning counsel on the basis that the accused’s health was affecting the
proceedings. The Trial Chamber recognised that extensive research had not identified any
jurisdiction where counsel had been assigned to an accused person because the defendant
was unfit to conduct the case as the result of impaired physical health.?® The difficulty this
creates is that the accused is losing the right to self-representation through no fault of their
own.”7 This affects the fairness of the proceedings. Markovic argues that the chamber
should also have considered whether the accused was fit to stand trial if he was no longer
fit to represent himself.”

Human Rights Watch believes that the health of the accused should be a factor in
considering the right to self-representation.”? Accused individuals should have the
condition placed on their right to self-representation from the beginning that they be able
to attend court a minimum number of times per week. Had this condition been placed on
Milosevic and Seselj from the beginning, it would have been less controversial for the court to
impose counsel on the defence. The fact that the condition is placed on the accused from
the beginning, even before any issue over the accused’s health arises, would give the court’s
decision to impose counsel an increased sense of legitimacy and fairness. The court’s
obligation to conduct “fair and expeditious trials” also includes taking into account the
interests of the victims and the public and of the defendants themselves in having an
efficient trial process. The right to a fair trial, provided by Article 14 ICCPR and guaranteed
by the Rome Statute in Article 67, attaches to the accused and not to the other parties to a
trial. However, given the obligation on the court to ensure the expediency of the trial and
the vindication of the fair trial rights of the accused, it is not unreasonable for the court to
assign standby counsel in such a situation.

Conclusion

The right to self-representation is recognised as an element of the overall fair trial rights
attached to the accused. While it is not an absolute right, any violation must be strictly
necessary. If a trial is to be fair, it is essential that the accused be allowed to exercise the
maximum degree of autonomy over their own case as possible. ICTs and the ICC should
take whatever measures are reasonably available in the circumstances before revoking or
denying the right to self-representation as a last resort. Higgins believes that it is only
through creative judicial interpretation that the ICC and the ad hoc tribunals will be able to
uphold the rights of the accused while at the same time ensuring a fair and expeditious

94 Boas, The Milosevic Trial, n. 19 above, p. 235.

95 Jorgensen, “The problem of self-representation”, n. 24 above, p. 68.

96 Higgins, “The development of the right to self representation”, n. 59 above, p. 258.
97 1Ibid.

98 Markovic, “In the interests of justice?”, n. 5 above, p. 954.

99  Darehshorti, Weighing the Evidence, n. 50 above.
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trial.100 In particular, the expanded use of amici curiae, as in Milosevic, and standby counsel,
as applied in Sese/j, allow the court to ensure the overall fair trial rights of the accused are
upheld while still allowing accused people to present their defence in the manner they
choose. For this reason, Article 19(4)(d) of the SICT represents a regressive step in the fair
trial rights afforded to defendants in international criminal trials.

However, limitations of the right to self-representation are required in some
circumstances. Where an accused’s behaviour is significantly disrupting the proper and
expeditious conduct of the trial, the court has a legitimate interest in imposing counsel. If
an objective set of conditions were placed on the exercise of the right it would give the
court an objective basis to limit the right where the integrity of the trial was under threat.
Such conditions would give the desirable level of certainty and fairness to the manner in
which the right is qualified. This argument is supported by Higgins who believes that ICTs
need to determine an objective threshold to be reached before counsel should be imposed
on an accused.!%! The advantages of establishing a set of conditions based on the
arguments outlined in this article are clear. It would allow the international criminal law
system to gain some much-needed legitimacy while at the same time it would deny
defendants the ability to turn the court into a political stage.

100 Higgins, “The development of the right to self representation”, n. 59 above, p. 253.
101 Ibid. p. 283.







<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


