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A referendum may be defined as the holding of  a ballot in which electors are
called upon, not to elect, but to pass judgement on a particular question. (Lord
Norton of  Louth, Professor of  Government and Director of  the Centre for
Legislative Studies, University of  Hull)1

The question of  reform of  the House of  Lords has remained an unresolved, perennial
constitutional issue since the preamble to the 1911 Parliament Act provided that it was

an essentially temporary measure, pending the introduction of  members on a ‘popular’ (i.e.
elected) basis. The latest attempt at long-term reform in July 2012 involved MPs giving a
second reading to the House of  Lords Reform Bill which proposed an 80 per cent elected
House. The Bill was abandoned by the Coalition government shortly afterwards, however,
because of  a failure of  MPs to agree a programme motion setting out the timetable for its
passage through the Commons. A draft version of  this Bill had received pre-legislative
scrutiny by a Joint Committee which had recommended that a referendum take place on the
decision to establish an elected second chamber.2 Although in its official response, the
Coalition government rejected this recommendation,3 the purpose of  this paper is to argue
that a national referendum should nevertheless have taken place. Not only was this a lost
opportunity in 2012, but also that, when the issue of  fundamental Lords reform next
appears on the political agenda, a national referendum should be held. In fact, the concept
of  a referendum on constitutional issues has some weighty provenance as it was proposed
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by Professor Dicey over a century ago.4 As a useful backdrop to the debate, it is rather
apposite that in April 2010 the House of  Lords Select Committee on the Constitution
published a wide-ranging report on referendums5 in the UK.6

A brief history of recent attempts at Lords reform

The Labour government was elected in 1997 with a manifesto commitment to reform the
House of  Lords and, in 1999 a White Paper7 was issued in parallel with a Bill to remove the
hereditary element from the House. Following a compromise known as the Weatherill
amendment, a rump of  92 hereditaries remained under the subsequent House of  Lords Act
1999 (pending the introduction of  long-term reform). A year later the Royal Commission
on House of  Lords reform, which had been foreshadowed in the 1999 White Paper, issued
its report in which it recommended a hybrid, largely appointed House.8 A further White
Paper followed in 20019 which, broadly, gave effect to the findings of  the Royal
Commission’s recommendations and so proposed that one-fifth of  the House be elected.
Neither the report of  the Royal Commission nor the 2001 White Paper proved to be
particularly popular. In an effort to achieve some parliamentary consensus, a Joint
Committee on House of  Lords reform was established in July 2002. Its report set out a
number of  different options for a reformed composition, ranging from a wholly elected to
a fully appointed chamber, with various hybrid positions in between.10 In 2003 both Houses
of  Parliament voted on these options and, although the House of  Lords approved a fully
appointed House, the House of  Commons failed to endorse any (although it did reject the
option of  unicameralism).11 In the aftermath of  this impasse, the government issued a
consultation paper12 in September 2003 in which the lack of  consensus on the introduction
of  an elected element was acknowledged. Instead, the government proposed to implement
small-scale interim reforms, such as removing the remaining rump of  hereditary peers. No
legislation implementing these reforms, however, ever materialised. 

In 2005 a non-governmental and cross-party group of  MPs issued a document designed
to show that broad agreement on Lords reform was possible. In essence, this report
envisaged a hybrid House with up to 70 per cent being elected.13 Two years later the Labour
government issued another White Paper14 prior to a second round of  parliamentary votes
taking place on the options considered in 2003. These votes proved to be rather
inconclusive as, whereas the House of  Lords voted overwhelmingly (though hardly
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surprisingly) in favour of  a fully appointed House, the House of  Commons by contrast
approved the contradictory options of  both a fully and an 80 per cent elected chamber.15

Thereafter, informed by this vote in the Commons (but not the Lords), the Labour
government published a further White Paper in 2008 confining reform to either a wholly or
an 80 per cent elected House.16 Although no major legislation was introduced, the end of
the Labour administration’s tenure did see it attempt to introduce smaller-scale interim
reforms in the vehicle of  the 2009–2010 Constitutional Reform and Governance Bill. These
elements (e.g. resignation and suspension provisions) were, however, excised in April 2010
during the wash-up prior to the general election.17

At the general election of  2010, the issue of  Lords reform formed part of  all three of
the main political parties’ manifestoes. Whereas Labour18 and the Liberal Democrats19

advocated a fully elected chamber (albeit the former following a national referendum), the
Conservatives20 pledged to work towards a consensus on a mainly elected House. The
Coalition government thereafter assumed power in May 2010 with a Coalition Agreement
commitment (no doubt driven by the Liberal Democrat element of  the administration) to
create a committee to produce proposals on the reform of  the House of  Lords.21 A cross-
party committee headed by the Deputy Prime Minister was immediately established,
charged with producing draft reform proposals in the form of  a parliamentary motion. One
year later in May 2011, the Coalition government published a White Paper (albeit not a
motion) which included a Draft House of  Lords Reform Bill.22 In brief, the Draft Bill
envisaged a House of  300 members of  whom 80 per cent would be elected, although the
White Paper made it clear that the Bill could be adapted to create a wholly elected House if
required. Members would be elected in thirds by the single transferable vote system of
proportional representation and the 20 per cent non-elected element would be appointed
by a statutory Appointments Commission.23

The publication of  the Draft Bill was followed by the establishment of  the Joint
Committee on the Draft House of  Lords Reform Bill (hereafter the Joint Committee) to
provide pre-legislative scrutiny of  these proposals, and its report was published in late April
2012.24 Two months later, informed by this scrutiny, the fully fledged Bill (viz the House of
Lords Reform Bill) received its first reading in the Commons.25 This Bill was similar to the
draft that had preceded it except that one key difference was that the envisaged House had
increased in size to 450 members (i.e. 360 elected and 90 appointed – cl 1(3)). A second
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major difference was the introduction of  the semi-open list electoral system (Schedule 3).26

Although the Joint Committee had recommended a referendum, the Bill did not contain any
provision for one. According to the Coalition government there did not ‘seem to be a
compelling case’ to justify the expense that the staging of  a referendum would incur.27

The House of  Lords Reform Bill was considered by the House of  Commons in July
2012 in a very lively two-day second reading debate and it is of  interest to note that over 20
MPs spoke in favour of  holding a referendum.28 The main principles of  the Bill passed
muster by the commanding margin of  462 to 124 votes. It was subsequently abandoned by
the Coalition government, however, when it became clear that no programme motion
(setting out the timetabling of  the passage of  the Bill) could be agreed by MPs. Although
the side-lining of  the House of  Lords Reform Bill left long-term reform in abeyance, there
still remained the possibility of  implementing more modest reforms in the interim. In fact,
in the preceding years, Lord Steel of  Aikwood had on a number of  occasions tried
unsuccessfully to pilot a Private Member’s Bill through Parliament which would have
implemented a number of  small-scale housekeeping reforms to the composition of  the
Lords. In 2013 Dan Byles MP incorporated some of  these proposals in his Private
Member’s Bill: the House of  Lords Reform Bill. This measure proved to be broadly
consensual as it was designed to achieve three modest changes. It proposed to allow peers
to resign, but also enable their expulsion for either non-attendance or following a serious
criminal conviction. In May 2014 the Bill received the royal assent and, together with two
other minor Acts passed the following year,29 represented the only reform of  the House of
Lords that would take place during the last Parliament. Any major reform of  the House of
Lords would accordingly have to wait until after the 2015 general election. At this election,
both the Liberal Democrat30 and the Labour parties’31 manifestoes pledged to introduce an
elected second chamber. Although the newly elected Conservative government’s manifesto
recognised the case for an elected Lords, it was not regarded as a priority for the incoming
Parliament.32 It is plain, therefore, that no long-term reform will be undertaken during the
current Parliament. 
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The referendum and the British Constitution

Outside of  the UK, constitutional laws are invariably accorded a higher legally entrenched
special status to reflect their fundamental character as principles which underpin the basic
framework of  the state. As a consequence, changes to a codified constitution are subject to
a procedure prescribed by the constitutional document. Such procedures could involve a
legislative supermajority (Germany), two readings of  the measure in successive parliaments
(Netherlands) or endorsement of  the reform in a referendum (Republic of  Ireland). A
constitutional referendum can be either mandatory, whereby the constitution stipulates that
any amendment to the constitution is to be ratified by the people (Republic of  Ireland:
Article 46), or optional in which a referendum is one way of  altering the constitution
(France: Article 89). In general terms, therefore, a referendum can be seen ‘as a weapon of
entrenchment’33 whereby an obstacle (i.e. the people as the constituent power) can protect
the constitution from changes which it considers undesirable. The last three decades have
witnessed a surge in the use of  referendums on the international plane,34 with referendums
being used increasingly to resolve constitutional questions of  a fundamental nature.35 In
fact, Professor Tierney has suggested that ‘the task for the constitutional scholar today is to
engage with how deliberative democracy might be fostered within constitutional
referendums [sic]’.36

In contrast to elsewhere, the defining characteristic of  the British Constitution is the
legislative supremacy of  Parliament (hereafter parliamentary sovereignty as used by
Professor Dicey). This doctrine fills the void left by the historical absence of  a codified
constitutional document. It has the consequence that our constitutional laws are
comparatively flexible and open to change by virtue of  the passage of  a simple Act of
Parliament. Following a general election, parliamentary members enact laws on the basis of
a mandate supplied by the people and there is a clear ‘division of  labour’ between the
government and the governed.37 In short, the public are not involved in the post-election
legislative process, whether for constitutional or non-constitutional laws. This is because
representative government does not give an institutional role to the people.38 The paradox
of  parliamentary representation, therefore, is that it both includes the people (albeit
infrequently through elections), but also ‘simultaneously, it serves to exclude them from
direct and continuous participation in the decision-making process’.39

In Britain the referendum, historically, has been regarded as alien to our traditions40 and
unconstitutional.41 Direct democracy has been viewed as undermining parliamentary
sovereignty and representative democracy42 because it could result in rejecting a decision
made by elected parliamentarians. In a referendum the people replace their parliamentary
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representatives who, according to the historic Burkean precept,43 have been entrusted with
the responsibility to make decisions in Parliament. Such decisions are made in accordance
with an MP’s experience, judgment and ability to assess an issue in its broad overall context
(rather than in the vacuum of  an isolated referendum). It has been noted that representative
institutions therefore ‘create the conditions for a more deliberative approach to decision-
making’.44 It has also been argued that referendums undermine the principle of  accountable
government which requires the administration to be constitutionally responsible for policy
decisions and held to account thereafter by the people.45 Professor Tierney has posited that
constitutional referendums (unlike ordinary/legislative referendums which ‘do not impact
upon the location and distribution of  sovereign power within the state’)46 raise distinct
challenges to the understanding of  supremacy in the context of  a representative
governmental system.

Although the traditional view has been that direct democracy is incongruous with the
British Constitution, it must be recalled that Professor Dicey (the person most closely
associated with the principle of  parliamentary sovereignty) actually approved of  selective
referendums as they gave expression to the people’s will.47 He recognised the practical
reality that the elected assembly of  MPs could fail to represent the people/nation with
guillotine and closure motions destroying free rational debate and party political discipline
undermining the independence of  members.48 Professor Dicey viewed the referendum as
an essentially negative device (a ‘bridle’).49 It could counterbalance a temporary party
political majority which wanted to make constitutional changes without the direct sanction
of  the public.50 In particular, he was vigorously opposed to the passage of  Home Rule
legislation for Ireland which he believed the electorate opposed.51 It has certainly not gone
unnoticed that the Crown in Parliament has absorbed the constituent power in the UK and
that Parliament ‘has usurped the role of  “the people” in the constitutional imagination’.52

On one view, therefore, the mechanism of  the referendum could be regarded as ‘a necessary
complement to representative democracy, which fails to recognise the advent of  party
government and the influence of  organised interest groups’.53 In fact, it has been pointed
out that the referendum does not represent an attack on representative government, but
instead it is incompatible ‘with an over rigid party system’.54

According to Professor Bogdanor, the effect of  a referendum is to divide legislative
power between the people and the legislature (thereby checking the executive), with the
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people in effect becoming ‘a third chamber’55 (or acting as a ‘Third Reading’).56 Professor
Norton has also noted that a referendum divides the legislative and executive functions,
preventing the government from controlling the former.57 Direct democracy, therefore,
provides an obstacle to change in a state – such as the UK – which lacks a codified
constitution.58 Professor Dicey argued that a referendum would be the veto of  the nation59

and it was democratic precisely because it protected the people’s sovereignty.60 For
Professor Bogdanor, the referendum performs an entrenching role in a state lacking a rigid
codified constitution.61 It should be remembered though that a referendum can only take
place in the UK with express legislative authority. Indeed, as ‘referendums cannot be legally
binding’62 (and so remain advisory), sovereignty is retained, although of  course it would be
difficult politically for Parliament to ignore an outcome with which it disagreed. The result
of  a referendum could, therefore, become de facto politically mandatory. 

The referendum is, however, hardly an unknown device in the UK. In recent decades
our ever-changing constitution has adapted to embrace both UK-wide and regional
referendums in order to determine specific constitutional issues. There have been two UK-
wide referendums (197563 and 2011),64 together with a number of  regional ones, which
exhibit a policy of  using referendums prior to the implementation of
devolution/decentralisation in Scotland (1979 and 1997),65 Wales (1979, 1997),66 London
(1998),67 Northern Ireland (1998)68 and the North East (2004).69 Northern Ireland also
had a border poll in 197370 and, very recently in September 2014, Scotland rejected
independence in a referendum held under the Scottish Independence Referendum Act
2013. Professor Bogdanor had observed in 1996 that the constitution knew nothing of  the
British people.71 Fifteen years later, however, following the constitutional reform
programme commenced in 1997 (elements of  which had been validated by a referendum),
he commented ‘that the people have become, at last, a part of  the British constitution’.72
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At a local level, referendums are more established in Britain.73 For example, provision
is made for local referendums/polls under the aegis of  the Local Government Act 1972
(Schedule 12, para 18(4) – parish polls), Local Government Act 2003 (s 116 – polls on
services etc.) and under the Local Government Act 2000 (as amended74 – prior to the
establishment of  elected mayors). Section 72 of  the Localism Act 2011 also provides for
mandatory local referendums on proposed excessive council tax increases. In terms of  the
EU, pt 1 of  the European Union Act 2011 provides for a UK-wide referendum in the event
of  a treaty change or decision that proposed to transfer competence or power from the UK
to Europe. More recently, at the time of  writing, the newly elected Conservative
government was piloting the 2015 European Union Referendum Bill through Parliament
which stipulated that a referendum must be held before the end of  2017 on whether the
UK should remain a member of  the EU. In the event that this Bill becomes law, this
referendum would be the second referendum in relation to our membership of  Europe,
some four decades after the UK’s very first UK-wide referendum. 

Such has been the increasing prominence of  domestic referendums in recent years that
in 2009 the House of  Lords Select Committee on the Constitution (hereafter the Select
Committee) was moved to investigate the role of  referendums in the UK. It concluded that
if  referendums were to be used in the UK then ‘they are most appropriately used in relation
to fundamental constitutional issues’ (emphasis added).75 In fact, it has been recorded that on the
international plane the majority of  referendums have focused on constitutional issues.76 It
has to be said that the concept of  a British referendum on constitutional issues already has
some weighty provenance. In 1890 Professor Dicey floated one proposal that no legislation
which would affect, inter alia, the constitution of  either parliamentary chamber should have
effect or come into force until sanctioned by the electors.77

A seminal constitutional change

The first argument that the Coalition government should have acceded to the Joint
Committee’s recommendation in 2012 for a referendum was that it was necessary because
the envisaged change in composition to a largely elected House would have had a profound
effect on our uncodified constitutional arrangements. At the outset, the view of  the Select
Committee in 2010 on this issue should be recorded. Although the Select Committee
conceded that it was not possible to give an exact definition as to what ‘a “fundamental
constitutional issue”’ was, it nevertheless listed the matters which it considered fell within –
and so deemed appropriate – for a referendum.78 These included the abolition of  the
House of  Lords, but did not include changing the composition of  the second chamber.
Even though the Select Committee indicated that its list was not meant to be definitive, its
then chair, Baroness Jay of  Paddington, in explaining the content of  the report to the
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House of  Lords, drew specific attention to the fact that the Select Committee had not
included Lords reform ‘as a fundamental constitutional issue’.79

One could nonetheless take issue with this finding of  the Select Committee. In short, it
is contended that any proposal to transform the composition of  the House of  Lords from
an appointed chamber to an elected one would be a fundamental constitutional change (and
so would warrant a referendum). It would clearly not be a secondary or minor constitutional
reform as it would be ‘one of  the most significant constitutional changes in a century’.80 As
constitutional reform cannot be forged in a vacuum, the reform of  the second chamber
would have secondary effects reverberating elsewhere. In particular, the advent of  an
elected second chamber would have a profound impact on the constitutional relationship
between the two Houses and the real dynamic of  the British Constitution: viz,
executive/parliamentary relations. It is posited that a reformed chamber armed with an
electoral mandate would be likely to be more robust in its dealings with both the lower
House and the government of  the day.81 After all, such a chamber would undoubtedly feel
more constitutionally legitimate by virtue of  being elected. In fact, a more legitimate House
of  Lords was the raison d’ être of  the Coalition government’s proposals for reform.82 It is
germane that research has revealed that, following the removal in 1999 of  most of  the
hereditary peers (the most constitutionally controversial element of  the chamber), the
legitimacy of  the House of  Lords was boosted, which made it more confident in its dealings
with the executive.83

Although the Parliament Acts of  1911 and 1949 determine the legal relationship
between the two Houses and preserve the legal primacy of  the Commons, a newly elected
chamber would be much more assertive than the House of  Lords is at present. It is possible
that it would use its legal powers under the Parliament Acts (which are still ‘relatively great
in comparative terms’)84 to the full. It is only by convention that the current House of
Lords exercises self-restraint and, in fact, the Coalition government accepted that an elected
House of  Lords was likely to be more assertive.85 A majority of  the Joint Committee
believed that, despite the shift in the balance of  power between the two Houses that would
ensue following reform, ‘the remaining pillars’ (i.e. the Parliament Acts etc.) would be
sufficient to ensure the continuation of  the Commons’ primacy.86 A minority of  the Joint
Committee argued in a separate Alternative Report, however, that there was an
incompatibility and ‘an unbridgeable gap’ between an elected upper House and the
maintenance of  primacy. In short, the government’s proposals had put the primacy of  the
Commons ‘into play’.87
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It should also be remembered that the existing conventions which have ensured
collaborative inter-House relations have been predicated on the acceptance that the
Commons is the elected House. It is not difficult, however, to imagine newly elected
members withdrawing their co-operation in day-to-day parliamentary business and
discarding (or at the very least questioning) the present conventions which regulate relations
with both the Commons and the government of  the day. For example, would – or even
should – one of  these conventions, such as the Salisbury-Addison convention (which
provides that the House of  Lords should accord a second reading to a government Bill
foreshadowed in its manifesto) apply in the context of  both Houses being elected? 

The Joint Committee on Conventions in its 2006 report made the point that its
conclusions in relation to these conventions would have to be revisited in the event that the
composition of  the second chamber changed (i.e. acquired an electoral mandate).88 In May
2011, the Political and Constitutional Reform Select Committee asserted that these
conventions would not survive in their present form if  the upper House had ‘democratic
legitimacy’.89 The Joint Committee on the Draft Bill also recognised that in a reformed
House of  Lords these conventions would evolve and recommended that work should begin
promulgating them (together with any new ones) by way of  a ‘concordat’ to be agreed
through parallel resolutions in both chambers.90 For its part, although the Coalition
government conceded that the existing conventions would evolve, it did not agree that work
now needed to begin ‘to establish new or developed conventions, or dispute resolution
procedures’.91 In the final analysis, the Joint Committee reported that ‘By any standard, the
Government’s proposal to reform the House of  Lords is of  major constitutional
significance’92 and accordingly recommended that a referendum take place.93 In fact, the
minority Alternative Report argued that changes to the second chamber ‘not only should
not be done without a referendum but in practice could not be done without a referendum’
(emphasis added).94

The reform of  the House of  Lords would undoubtedly be a seminal constitutional
reform. It has been pointed out that in a representative democracy (in general) the people’s
representatives should not assume that they have the right to determine the terms on which
they hold political office or the powers that they exercise. In other words, these ‘are prior
questions which properly belong in a written constitution, subject to the approval of  the
people’.95 Professor Tierney, furthermore, has theorised that at the ‘sovereignty decision-
making’ level (i.e. issues in which the nature of  the state is redefined fundamentally, such as
a cardinal change to Parliament’s nature), it may be that some (albeit limited) room should
be available for the use of  referendums. In short, at this level:

the issues are so fundamental that people should be able to reclaim their direct
constitutional authority; and secondly, that these decisions involve the very
identity of  a sovereign people and again, therefore, that people should be able to
play a direct role in such an exercise of  constitutional ‘self-definition’.96
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It is contended therefore that the proposal in 2012 (or indeed any such plans in the future)
to replace the appointed composition of  the House of  Lords with elected members fell
squarely within Professor Tierney’s parameters of  a fundamental redefinition of  the state.
An elected House would have transformed the way in which the constituent power was
represented and reflected in the legislature and therefore warranted a referendum. In this
context it is fascinating to recall that a clause was moved (albeit unsuccessfully) by the
Conservative opposition in May 1911 in respect of  the Parliament Bill. This provision
stipulated that any Bill which, inter alia, altered the constitution, powers or relations
between the two Houses, could not be presented for royal assent until it had been submitted
to a poll of  the electorate and approved by them.97

Finally, as an aside, although the Select Committee identified the abolition of  the House
of  Lords as an issue appropriate for a referendum, it is pertinent to note that, for some, the
replacement of  the chamber’s composition with elected members would in practice amount
to the de facto abolition of  the House of  Lords.98 It is fair to argue though that this
‘abolition’ would not have been immediate under the 2012 House of  Lords Reform Bill, as
it would have involved a 10-year transitional period commencing in May 2015 (cll 1 and 3).
It is somewhat coincidental that three months after the Commons had considered the
House of  Lords Reform Bill, a proposal to abolish Ireland’s upper House (the Senate) was
rejected by the Irish people in a national referendum. This was an issue, of  course, on which
the 2010 Select Committee would have recommended a referendum on in the UK.

A constitutional precedent?

A second argument for a referendum was that a precedent had been laid down with the
events of  May 2011. In the UK there is no general Referendum Act which stipulates the
circumstances as to when a nationwide referendum should be triggered. Although in strict
legal theory the decision to hold a referendum is one for Parliament, the political reality is
that this matter is decided by the government of  the day. It is certainly the case that both
of  the UK-wide referendums which have been held to date have been ‘controlled’99 (i.e.
determined by the incumbent government). For example, the 1975 referendum was driven
by the desire for unity by the then Labour Party/government’s internal division over the
issue of  Europe.100 In fact, the Select Committee regretted in general ‘the ad hoc manner
in which referendums have been used, often as a tactical device, by the government of  the
day’.101 It is pertinent to note that the referendum scheduled to take place before the end
of  2017 on the UK’s continued membership of  the EU had been foreshadowed in the
Conservative Party’s 2015 general election manifesto.102

In the absence of  any general Referendum Act, it can nevertheless be argued that a
constitutional precedent for a referendum on Lords reform was set by the Parliamentary
Voting System and Constituencies Act 2011. Section 1 enabled a UK-wide referendum to
take place in May 2011 on whether the existing electoral system to elect MPs should be
replaced with the alternative vote (in the event, something which the public rejected
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decisively).103 This surely then begged the question that if  it could be argued that a possible
change in the electoral system for the House of  Commons from one majoritarian system
to another was important enough to justify a referendum, why then was not the decision to
introduce the principle of  elections into the upper House also worthy of  a referendum? 

It is noteworthy that the Select Committee drew attention to the previous Labour
government’s inconsistency in advocating a referendum on the alternative vote,104 but not
one on reforming the composition of  the Lords.105 What is curious is that, as noted, the
Select Committee itself declined to include the reform of  the Lords (other than its abolition)
as a fundamental constitutional issue meriting a referendum. The then Labour government
conceded that, although Lords reform was ‘a fundamental constitutional change it is a
change that will have been pre-figured in a manifesto commitment, in fact in several
manifesto commitments’.106 More recently, the Coalition government’s Deputy Prime
Minister also justified not having a referendum on Lords reform on the basis that, unlike in
relation to a change in the electoral system, all three parties had agreed to reform the second
chamber in their 2010 manifestoes.107 This explanation was far from convincing. Although
the issue of  the 2010 manifestoes will be dealt with below, suffice to say at this point that
the commitments on Lords reform by the main political parties were not identical.
Furthermore, the 2012 House of  Lords Reform Bill actually contradicted the 2010 Liberal
Democrat manifesto commitment for a wholly elected House. It is also often forgotten that
no political party actually won the 2010 general election and that in any case, the Labour
Party had proposed a referendum. 

In short, it appeared inconsistent from a constitutional perspective to hold a referendum
on changing the electoral system for the House of  Commons, but not to hold one to
introduce the principle of  elections into the second chamber. It could be contended that once
the principle of  having a referendum to settle a constitutional issue is conceded, it is
difficult, at least politically, to prevent it from being invoked again in relation to other (and
arguably more significant) constitutional issues such as reforming the House of  Lords.
Indeed, the minority Alternative Report argued that the precedent of  the 2011 referendum
suggested that it would be unwise for governments ‘to try to proceed with major national
constitutional change without having first sought the direct mandate of  the electorate in a
referendum’.108 Finally, it does seem that there is now a developing view/convention as to
when referendums should take place. During the second reading of  the House of  Lords
Reform Bill, Sadiq Khan MP (the then Shadow Secretary of  State for Justice) regretted the
government’s dismissal of  a referendum and asserted that there was now a ‘growing
tradition that major constitutional change should be put to the people in a referendum’.109

More recently, in July 2014 the Political and Constitutional Reform Committee commented
that there were now precedents which may amount to a convention or doctrine as to when
referendums should be held and that these included ‘when a wholly novel constitutional
arrangement is proposed’.110 It is contended that any proposal to create an elected second
chamber would clearly represent such a novel arrangement in our constitutional framework. 
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Avoiding an insular parliamentary perspective on Lords reform

The third argument in favour of  a referendum was that it would have avoided an
introspective parliamentary approach to this fundamental constitutional issue.
Constitutional reform in general in the UK ‘has been far too parliamentary-centric and
introspective without any real reference to engaging the wider public’.111 This insular
attitude has been a hallmark which, unfortunately, has characterised the debate on Lords
reform in recent years (i.e. the 2003 and 2007 parliamentary votes were essentially exclusive
parliamentary affairs with no real reference to the wider public). It is a constitutional maxim
that the British Constitution – or its reform – is not the preserve of  any one political party,
but neither is it the exclusive preserve of  parliamentarians (and, more specifically, MPs). It
has also not gone unnoticed that as both the government of  the day and MPs have a vested
interest in constitutional changes, any such alterations arguably should require endorsement
by the public.112 In recent years great play has been made of  the disconnection between the
public and Parliament and how this relationship can be engendered.113 As an aside,
Professor Tierney has suggested that one reason for the increase in the use of  referendums
on the international plane may be due to increasing public dissatisfaction with
representative and conventional politics.114 In July 2010, the Deputy Prime Minister stated
that the Coalition government’s ‘ambitious programme for political renewal’ would involve,
inter alia, empowering people by transferring power away from Parliament.115 This was
followed up by the government in its official response to the Select Committee which stated
that: ‘We are firmly committed to giving people a greater say in politics and we believe that
referendums can be one means of  achieving this.’116

As observed by the Select Committee, one advantage levelled in favour of  referendums
is that they can engage the citizen with the political process117 and thereby serve the
principle of  participatory government. Although participation in public affairs is clearly an
inherently recognisable good and so ‘valued for its own sake’,118 our uncodified
constitutional arrangements allow changes to the basic framework of  the state to be made
without any reference to the people at all. It is certainly the case that the Joint Committee’s
call for evidence in 2011 was hardly a substitute for ascertaining a comprehensive view of
the public on the issue of  Lords reform in a single-issue referendum. On a
general/international level, it has been noted that there is ‘a sense that there is a need to re-
engage the demos directly with democracy’.119 Moreover, constitutional referendums ‘can
lead to a heightened level of  interest by citizens’.120 Although the turnout of  42 per cent at
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the May 2011 referendum121 was disappointing, survey data from 2011 nevertheless
indicated that referendums in general are popular with the British public.122 Indeed, the
recent referendum on Scottish independence generated considerable interest both north
and south of  the border, with a turnout registering 85 per cent.123

As recorded by the Select Committee, another advantage of  referendums is that they
can confer legitimacy124 on any reform approved by the people. It has been commented
that in the late 1990s the referendums in Scotland and Northern Ireland conferred more
legitimacy on the devolution of  power than (arguably) if  this had been carried out by
politicians simply acting alone.125 Professor Tierney has remarked that ‘the referendum can
be seen as “pure democracy”. In other words democracy unmediated by representatives; a
symbolic reminder that democratic authority finds its legitimacy in the consent of  the
people.’126 It has been argued that the case for a referendum is that it maximises legitimacy
as it is ‘the most authoritative’ expression of  the popular/public will in contrast to the rather
indirect expression provided through the conduit of  parliamentary representatives.127

Professor Loughlin has noted that the constituent power helps us to ‘locate the source of
modern political authority’ and that it ‘articulates the power of  the multitude: constituent
power is the juristic expression of  the democratic impetus. The concept expresses the
tensions between democracy and law’.128 Moreover, it is in this context of  the so-called
‘paradox of  constitutionalism’,129 that Professor Lindahl referred to the ‘moves to recover
the primacy of  constituent power over constituted power, and of  democracy over the rule
of  law’.130 It is contended accordingly that the seminal constitutional changes which would
have flowed from the introduction of  elected members to the second chamber, would have
been so profoundly constitutionally significant that they would have warranted express
approval – and legitimisation – by the constituent power. The Joint Committee quite wisely
drew attention to the fact that without a referendum, the people would have had no
opportunity to approve the changes set out in the 2012 House of  Lords Reform Bill before
they voted in the first elections to the reformed chamber scheduled for May 2015.131

One argument levelled against direct democracy is that it leaves decision-making to
those lacking informed opinion.132 In other words, the public lack the requisite expertise
and knowledge to appreciate the constitutional nuances and implications that would ensue
from a change in the composition of  the upper House. Professor Budge noted that two
centuries ago the American political theorist (and later President) James Madison saw
representatives as acting as a ‘filter’ for public/popular opinion.133 Today such a view would
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do a disservice to the public who would be educated by the comprehensive debate which
would accompany any referendum (as publicised by the Electoral Commission). Professor
Brazier has stressed that the modern public are better educated than in Edmund Burke’s day
and that they can be expected to make intelligent decisions provided adequate information
is supplied.134 Indeed, in a 2011 survey, 73 per cent of  people stated that they had had
sufficient information to make an informed decision in relation to the referendum on the
alternative vote.135 It is self-evident, therefore, that the staging of  a referendum would have
an educative effect. Professor Tierney has commented that, when an issue of  fundamental
constitutional importance is at stake, the less compelling might be the argument that people
lack the capacity to engage with politics ‘in these exceptional moments of  great
significance’.136 In any case, if  the argument that the public lack sophistication in
constitutional/political matters has any currency, then there was clearly no case for a
referendum to take place on the alternative vote, or further, to even propose that people vote
in elections to a reformed second chamber (the raison d’ être of  the 2012 House of  Lords
Reform Bill). As Professor Budge has observed, ‘it is very difficult to stop arguments
against direct democracy developing into arguments against democracy itself ’.137

It could be argued that a referendum on the reform of  the House of  Lords was
superfluous as we already knew what the view of  the public was from surveys which have
(historically) indicated support for an elected upper House. In his oral evidence to the Select
Committee, the then Labour Minister, Michael Wills MP asserted that, if  a referendum were
to be held, ‘without any doubt, I think, we would win the referendum on the case for a
wholly or partly-elected House of  Lords’.138 It is argued, however, that the opinion of  the
public on this issue is clearly not cut and dried and should not be taken for granted. For
example, in a survey in 2007 on legitimacy and the House of  Lords, 90 per cent of  people
felt it important (either very or fairly) that there were many experts in the House and a
further 83 per cent that there should be ‘numerous independent members’.139 These
findings are, of  course, hardly consistent with a wholly or largely elected House of  Lords
which would undoubtedly consist of  a raft of  professional politicians. As a fascinating aside,
in December 2010 on the floor of  the House of  Lords, the fourth annual debate for young
people (those most likely to be directly affected in the future by these reforms) debated the
issue of  Lords reform and voted for a fully appointed House of  Lords.140

In short, it was imperative that a referendum should have taken place in order to have
ascertained the view of  the public on such a fundamental (and controversial) constitutional
issue. After all, this was the only way in which the view of  the people could have been
gauged with precision. In any case, if  the perceived prevailing public view was that it
favoured an elected House of  Lords (largely or wholly), what was the danger in testing that
opinion in a definitive nationwide referendum? Furthermore, in a survey in late 2011, 63 per
cent of  people supported a referendum to determine the future of  the House of  Lords141

and, in April 2012, 72 per cent were in favour of  a referendum on the Coalition
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government’s proposals for an 80 per cent elected House.142 Although the Coalition
government dismissed the opportunity to hold a referendum in the last Parliament, any
future proposal for major reform of  the House of  Lords should be accompanied by a
commitment to stage a referendum in order to ascertain the view of  the ‘constituent power’
on this fundamental issue. For one thing, such a referendum would (arguably) give
authoritative and definitive clarification on this matter which, as detailed below, is the fourth
reason a referendum should have been held by the Coalition government. 

Settling the issue 

The final argument, therefore, for holding a referendum was that it could have provided
some much needed clarity on an issue which has dogged Parliament for decades. There has
been no inter-House consensus on this matter as Parliament as a whole has failed
(historically) to provide a clear steer as demonstrated by the votes in 2003 and 2007. Quite
apart from the fact that the House of  Commons in 2003 could not even agree to a reformed
composition, in both 2003 and 2007, the House of  Lords voted overwhelmingly for an
appointed House. Even in terms of  the votes in 2007 when the Commons did approve the
two (albeit contradictory) options of  the fully and 80 per cent elected models, it must be
remembered that the majority of  then Conservative MPs who voted did so against both.143

In any event, concern was expressed as to whether the vote for the fully elected House by
MPs in 2007 was marred by tactical voting.144 In terms of  consensus, the director of  the
Constitution Unit, Professor Hazell has observed that: ‘All the parties are internally divided
on Lords reform, with strong defenders of  an elected or appointed House to be found
spread across all parties.’145 Rather pertinently, Butler and Ranney have argued that
referendums have been useful in resolving questions which the representative institutions
were unable to resolve.146

In December 2010 the then Minister of  State at the Ministry of  Justice, pointed out that
the House of  Commons had come to ‘a settled and consistent view’ of  the need to reform
the Lords and that these views were then taken to the electorate at the 2010 general
election.147 As noted, the Coalition government dismissed calls for a referendum on the
basis that all three political parties’ manifestoes had agreed to reform the House of
Lords.148 The following points, however, must be made. First, reform of  the House of
Lords comprised barely a few lines in each manifesto and the inherent flaw of  the mandate
doctrine is that the issue of  Lords reform was subsumed within a sea of  other disparate
issues. Over a century ago, Professor Dicey recognised that it was impossible in a general
election for electors to provide a satisfactory reply to an incongruous number of  different
issues149 and that an election was not a judgment on the merits of  a particular legislative
proposal.150 In contrast, a referendum enables legislation to be separated from politics (in
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other words, it enables the voter to be able to distinguish between ‘men’ and ‘measures’).151

The importance of  Lords reform warranted a stand-alone referendum in 2012 in which this
issue should have been isolated and considered on its own merits. 

Second, it is conceded that at the 2010 general election the manifestoes of  the three
main parties did coincide to the extent that they were in line with the two options approved
by the Commons in 2007 (but not the Lords). It is, nevertheless, a fair question to ask as to
how should a Conservative, Liberal Democrat or Labour voter – who wanted a fully
appointed House – have voted at the 2010 general election. As Graham Brady MP pointed
out during the second reading of  the House of  Lords Reform Bill, if  all the 2010
manifestoes had effectively promised the measure, then the case for a referendum was
compelling as the public had been presented with no choice.152 It is fascinating to record
that an analogous situation occurred in relation to Europe at the 1970 general election when
all three main parties had supported entry into the European Economic Community and so
‘there was no way of  telling whether the electorate supported what seemed to many the
most important constitutional issue of  the century’.153 In any case, Professor Bogdanor has
also posited that, although an election provides a mandate to govern the country, it does not
provide one to change the framework of  the constitution. Such alteration required
something more than a general election.154 What is also worth remembering is that from a
constitutional perspective, the Coalition government’s agreement of  May 2010 for reform
of  the Lords was never expressly approved of  – and so legitimised – by the public. 

Third, in terms of  detail, the 2010 manifesto commitments of  the two parties in
government were actually contradictory. As detailed earlier, whereas the Conservatives
proposed to work towards a consensus on a (hybrid) largely elected chamber, the Liberal
Democrats advocated a wholly elected House. The distinction between these two views was
not a matter of  degree, but instead one of  kind. This matter was fudged at the outset by
the Coalition government’s programme ‘for a wholly or mainly elected upper chamber’,155

as if  the difference between them was simply a matter of  political judgment, rather than
being entirely different constitutional propositions. For example, a wholly elected House
would ipso facto have rendered both the bishops and a statutory Appointments Commission
superfluous. In any event, in relation to the Conservative Party manifesto, it has been
suggested that this was not actually a commitment to reform the Lords, but rather it ‘gave
a process commitment to seek dialogue to find common ground’.156

The mechanics of a referendum

Two final issues remain to be considered: if  there had been a referendum on House of
Lords reform in the last Parliament, what should the question have been and when should
the ballot have been held? In terms of  questions, the Select Committee was of  the opinion
that in a referendum there should be a presumption in favour of  questions with two
possible responses/options (but it did recognise that ‘multi-option questions’ might be
preferable in some circumstances).157 In general, this is sensible as it aids clarity and avoids
(typically) an ambiguous outcome. One of  the difficulties with the issue of  Lords reform,
however, is that this debate is complex and multi-sided, which would have necessitated
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multiple options being presented to the public (see the suggested prototype below). In any
case, any referendum question(s) would have had to have been clear and non-leading,
thereby following the guidelines of  the Council of  Europe.158 Under any referendum on
Lords reform, it would have been the statutory responsibility of  the Electoral Commission
under s 104 of  the Political Parties, Elections and Referendums Act 2000 to have
considered and reported on the intelligibility of  the question(s). In respect of
supermajorities and voter-turnout thresholds, the Select Committee, quite rightly,
recommended that there should be a general presumption against such devices.159

In terms of  timing, the UK has had experience of  both pre-legislative (e.g. 1997 Scottish
devolution) and post-legislative (e.g. 1979 Scottish devolution) referendums. After the Joint
Committee issued its report in April 2012 recommending a referendum, the ideal and
optimum position would have been for the Coalition government to have piloted a House
of  Lords Referendum Bill through Parliament, paving the way for a national poll to have
taken place. In other words, it is contended that the referendum should have been a pre-
legislative one which should have been held before the 2012 House of  Lords Reform Bill was
even introduced into Parliament (the result of  which could possibly have even rendered the
Bill redundant). It is suggested that this pre-legislative referendum would have invited the
public to select from the following options: a wholly elected House; a hybrid House or an
appointed House (the latter, in effect, representing the status quo). To avoid an ambiguous
outcome, responses would have been ranked in preferential order (i.e. a ‘preferendum’).160 A
second question on the ballot paper would have distinguished between – and have asked the
voter to rank in preferential order – three different types of  hybrid options (i.e. a minority
elected, half  elected and largely elected). The responses to this second question would only
have been considered in the event that the public had first indicated a preference for a
hybrid chamber (i.e. question 1, option 2 above acting as a ‘gateway’). An interesting
example of  a two-part referendum ballot paper (albeit non-preferential) was provided by
New Zealand in its 1992 national referendum on its electoral system.161

One clear practical and political advantage of  holding such a pre-legislative referendum
would have been that it would have ameliorated any resistance in the House of  Lords to
any Bill proposing a largely or wholly elected second chamber. Objections to an elected
House were made quite plain in the chamber in June 2011 during a ‘Motion to take note
debate’ on the Draft Bill and White Paper.162 The political and practical reality in mid-
2012, however, was that any referendum would have had to have been post-legislative. This
was implicitly recognised by the Joint Committee as it advised that a debate on the
principle of  staging a referendum be facilitated by the Coalition government before the
committee stage of  the Bill.163 It was plain that the Coalition government (no doubt the
Liberal Democrat element of  it) was anxious to proceed with legislating for reform, secure
in the knowledge that recourse to the Parliament Acts could have been resorted to if
necessary. Assuming that the 2012 House of  Lords Reform Bill had gone on to receive the
royal assent, the only practical question that could realistically have been asked in such
circumstances was whether or not the public approved of  the Act. In other words, the
House of  Lords Reform Act would have had to have contained a sunrise provision which
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would have meant that the legislation would only have been activated if  the public had
endorsed it in a referendum (known as a ‘suspensive referendum’).164 Although the plans for
long-term reform faltered in the last Parliament, it is argued that any future proposal for
major Lords reform should be accompanied by a pre-legislative referendum following the
two-question prototype detailed above.

Conclusion

In April 2012 the Joint Committee concluded its report by stating that ‘in view of  the
significance of  the constitutional change brought forward for an elected House of  Lords,
the Government should submit the decision to a referendum’.165 Although the Coalition
government rejected this recommendation, a UK-wide referendum would, however, have
been justified chiefly on the basis that the creation of  a largely elected House of  Lords
would have represented a fundamental change to our constitutional arrangements. As a
result, authority for such reform would have warranted explicit endorsement by the people
through a specific mandate. A recent political precedent for a referendum had also been
set by the national vote on the electoral system in May 2011. Such a referendum would also
have avoided an insular parliamentary approach to Lords reform and thereby have enabled
the wider public to impact directly on this crucial constitutional question. In the UK we
have had experience of  two UK-wide referendums and there was a clear and compelling
case for a third one to take place – on completing the reform of  the House of  Lords. It is
fascinating to conclude that we might have been closer to a referendum taking place than
is perhaps realised. During the first day of  the second reading of  the 2012 House of  Lords
Reform Bill, although the then Deputy Prime Minister dismissed a referendum as
unjustified, he did state that he would be prepared to consider one if  MPs required
assurances after the first tranche of  members had been elected ‘so that the second and
third stages of  reform are subject to some type of  trigger’.166 The following morning in
an answer to an oral question, however, he reaffirmed his opposition to a referendum.167

In the event, no provision for a referendum was made and two months later the Bill was
abandoned leaving long-term reform of  the House of  Lords in abeyance and as elusive as
ever. Nonetheless, should proposals for fundamental Lords reform surface in the future,
the arguments advanced in this paper make a compelling case for a national referendum to
take place.
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