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ABSTRACT

Few figures have left a deeper imprint on the legal history of Northern
Ireland than John Clarke MacDermott (1896—1979) and yet his career
has never been the subject of a legally comprehensive study. This
article offers that study, drawing on reported judgments, publicly
archived papers, academic commentaries, and a small set of privately
archived materials belonging to the MacDermott family. The analysis
is largely chronological and selectively contextual, aiming to present
a clear and accessible account of MacDermott’s legal life without
attempting an exhaustive social history. It traces his formation at the
Bar and in wartime office, illuminates his early judicial craft in the
High Court, and then assesses his distinctive independence as a post-
war appellate court judge in the House of Lords. The study also covers
his Privy Council work on constitutional law, which foreshadowed
later encounters with emergency powers at home.

As Lord Chief Justice of Northern Ireland, MacDermott was involved
in a very high number of reported cases. His court docket’s emphasis
on customs, charities, taxation and wills, and the then-limited scope
of judicial review, contrasts sharply with the dockets of more recent
times. Alongside an analysis of this work in the superior courts of
Northern Ireland there is a quantitative and qualitative account of
MacDermott’s continuing contributions to the House of Lords on an
ad hoc basis. The article further examines his extra-judicial voice,
including through his Hamlyn Lectures on ‘protection from power’; his
inaugural ‘MacDermott lecture’, and several previously unpublished
speeches. It also examines his institutional reform work (ranging from
a report that shaped the Judicature (NI) Act 1978 to constitutional
advice on the governance of the Isle of Man) and his publicly recorded
interventions during the Troubles, including nuanced reservations

T First published in NILQ 76.AD1 (2025) 202—290 on 15 December 2025.

* The authors wish to acknowledge their sincere gratitude to all members of the
MacDermott family who warmly encouraged and assisted them with the research
underpinning this article. It is hereby dedicated to Edith Louise Cunningham
(1930-2024). The article is a slightly updated version of a book which the
MacDermott family published privately in May 2025. The authors are likewise
grateful to Professors Mark Flear and David Capper for their constructive support
with the publication of this piece.
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about detention and rights proposals. The conclusion argues that
‘unpredictability’ best captures Lord MacDermott’s career path and
jurisprudence. His legal life was far from programmatic, but marked
by clarity, candour and a readiness to stand apart when important
principles were at stake.

Keywords: MacDermott; Lord Chief Justice; Law Lord; Northern
Ireland courts; judiciary; legal history.

INTRODUCTION

ord MacDermott was one of the most accomplished lawyers ever

to emerge from Ireland or the United Kingdom (UK). He served as
a High Court judge in Northern Ireland from 1944 to 1947, then as a
Lord of Appeal in Ordinary in the House of Lords from 1947 to 1951
and finally as the Lord Chief Justice of Northern Ireland from 1951
to 1971. Surprisingly, no publication has previously been produced
which records in some detail the extent of his contribution to the law
over his long career. This article is intended to remedy that situation.

Our research methods are reflected in both the format and the focus
of this biographical work. As legal scholars we have chosen to depict
an understanding of Lord MacDermott’s life primarily by reference
to officially reported judgments and publicly archived papers. Those
sources have been supplemented, occasionally, by reference to privately
printed texts and reputable academic works. As a result we trust that
our largely chronological narrative is a reliable one, though we openly
acknowledge that it presents only a partial understanding of the man
at the heart of it.

The social context to Lord MacDermott’s legal life is mentioned
at points where we have felt that necessary in the interests of clear
exposition, just as some subsequent effects of his contributions to the
law are noted here and there, but we have not attempted to place every
turn of his career in its wider setting. Nor have we tried to compare his
life systematically with others. Our single aim has been to produce a
relatively comprehensive but readable account of a legal career which
is widely regarded as one of enduring historical importance within
Northern Ireland legal circles.

We hope to show that, by virtue of the voluminous paper trail he left
in his wake, Lord MacDermott’s legal life provides a vividly instructive
window into the world that he inhabited between 1896 and 1979. A
world which would not have been the same without him.
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EARLY LIFE AND EDUCATION, 1896-1921

John Clarke MacDermott (known to his family as Clarke) was born on
12 April 1896 at Belmont Manse, Belfast.

The MacDermott family was politically unionist and religiously
Presbyterian. In 1903 Clarke’s father was elected Moderator of the
General Assembly of the Presbyterian Church in Ireland. In 1912
he and his two older brothers, Willie and Robin, signed the Ulster
Covenant and, in 1913, joined the Ulster Volunteer Force (UVF) —
the paramilitary group promoted by Edward Carson and James Craig
to oppose the British Government’s idea of granting Home Rule to
Ireland. Clarke regularly took part in drills and in shooting practice,
presumably with rifles smuggled into the country, but in his privately
published memoir, dated 1979, he is at pains to point out that he did
not think he engaged in any illegal activities at that time:

Unionists were undoubtedly entitled to protest at what was being
proposed. I do not believe that they did so in breach of the laws. I was
not of an age to think in terms of the statute-book, but I never knew
or heard of anyone saying that we had committed or were about to
commit an offence; and if, as I believe is true, no one in the whole body,
whether leaders or rank and file, was ever prosecuted for his activities
as a member, it seems to confirm the view expressed.l

Towards the end of 1916, like thousands of other UVF members, Clarke
volunteered to serve in the British army and when he was demobilised
in 1918 (having received a Military Cross for his bravery at the
second Battle of the Marne) he returned to Belfast at the age of 23 not
knowing what career he wished to pursue. In his memoir he explains
that he really wanted to become a doctor (like his brother Willie) or
an engineer but that the training for either of those professions would
take too long. A few years earlier, towards the end of his schooling
at Campbell College, he had bowed to his mother’s insistence that he
should explore the possibility of becoming a Presbyterian minister, but
after an interview at the Assembly’s College he realised he did not have
a vocation for such a position. Strangely, he claimed not to understand
what was involved in the role despite his own father being a prominent
minister. He eventually chose the legal path primarily because the
training period at that time for barristers was just two years. He may
have been subconsciously pushed in that direction by the fact that

1  An Enriching Life, 43. The memoir also tells (at 53-58) of MacDermott’s
experiences during the week of the Easter Rising in 1916. He spent nearly all of
it in Dublin but does not seem to have been aware of the intensity of the fighting
there.
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his older brother Robin, who had been killed in the war,2 had almost
qualified as a barrister. Indeed, Clarke was able to use some of Robin’s
old law books.

Between 1919 and 1921 Clarke undertook two simultaneous
courses. While studying at Kings’ Inns in Dublin for his bar exams
he also undertook a law degree at Queen’s University Belfast. He was
given a one-year credit on account of having studied history there in
the academic year 1914—-1915. He came top of his year at Queen’s, with
first class honours in his LLB, but in Dublin he was outshone by Frances
Kyle (the first woman to qualify as barrister in the UK or Ireland), who
beat him to the highest prize, the John Brooke Scholarship. They were
called to the Bar of Ireland on 1 November 1921 and a few days later
she and Clarke MacDermott were also called to the newly created Bar
of Northern Ireland. She was certainly the first woman to be called. He
was the second man, the first being Herbert Macauley Sanders Brown.3

During his preparations for the Irish bar exams Clarke attended
coaching classes given by William Lowry, who was a practising
barrister in Dublin and a former Reid Professor of Law at Trinity
College Dublin. He was 12 years older than Clarke but they struck up
a friendship and later, after William had established a further thriving
legal practice in Northern Ireland, the careers of the two families
became very intertwined. As we shall see, Clarke became a unionist
Member of Parliament (MP) in 1938 and William did so in 1939. When
Clarke resigned from the role of Attorney General to become a judge
in 1944, William succeeded him as Attorney General, and when Clarke
moved to the House of Lords in 1947, William replaced him on the
High Court bench. He died prematurely in 1949, at the age of 65, but
meanwhile his son Robert Lowry had been called to the bar of Northern
Ireland in 1947. Just two years later Robert Lowry became the pupil
master to Clarke’s son John, who had just been called to the bar (it
was very unusual for such a recently qualified barrister to be allowed
to take on a pupil). Robert himself joined the High Court bench in
1964 and in 1966, when Lord MacDermott CJ was appointed Chair of
a Committee on the Supreme Court of Judicature in Northern Ireland,
Lowry J was appointed as Deputy Chair. Lord MacDermott retired as
Lord Chief Justice in 1971 and Lowry J succeeded him in that leading

2 He was the first officer of the 36th Ulster Division to die in the First World War.
He had not quite qualified as a barrister before volunteering for the army in
1914.

3 Other accounts have suggested that Frances Kyle and John Clarke MacDermott
were the first two persons called to the Bar of Northern Ireland. They are
presumably based on MacDermott’s own recollection of being called alongside
Frances Kyle in An Enriching Life (n 1 above) 152—153. We base our account on
the order of signatures in the Roll of Barristers maintained by the Bar Council of
Northern Ireland.
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role, remaining in place until his own retirement in 1988. When
Lord MacDermott passed away in 1979 it was Sir Robert Lowry who
delivered a tribute to him in the Nisi Prius Court in Belfast.4 He also
wrote the entry relating to Lord MacDermott in the Oxford Dictionary
of National Biography, where he stated:

As a judge, [MacDermott] was inspired by a deep sense of right and
wrong based on Christian standards. Knowing every branch of the law,
he was its master, not just its servant. His eye for the merits and his
sense of justice, while not causing him to spurn the law (which he loved
and respected), helped him to reach the goal by way of the law and not
in spite of it.

Sir Robert was given a life peerage just a week after Lord MacDermott’s
death in July 1979 and he lived on until 1999. Clarke MacDermott’s
son, John, was called to the Bar of Northern Ireland in 1949, became
a High Court judge in 1973 shortly after Robert Lowry had become
Lord Chief Justice and was appointed a Lord Justice of Appeal in 1987
before retiring in 1998. He died in 2022.

One further experience shared by both Lord MacDermott and Lord
Lowry was attempted assassination by republican paramilitaries: in
1977 Lord MacDermott was wounded in a bomb explosion when he
went to the Jordanstown campus of what is now Ulster University to
deliver a lecture® and in 1982 Lord Lowry escaped being shot when
he was fired at while attending Queen’s University Belfast to give a
lecture.

THE BARRISTER AND ATTORNEY GENERAL, 1921-1944

When MacDermott first embarked on his legal career, he would have
been competing with the 40 to 45 other barristers already practising
in Northern Ireland. He focused initially on county court work in
Belfast, especially ejectment suits under the Rent Restrictions Acts
and workmen’s compensation claims relating to accidents at work.
Throughout his 15 years as a junior barrister he appeared on no more
than six or seven occasions in a magistrates’ court.6 His first experience
as a defence barrister in a criminal case led him to comment that it was

4 This is reprinted in MacDermott, An Enriching Life (n 1 above) 235-239 and
also at (1979) 30 Northern Ireland Legal Quarterly 281-286. It is followed there
by a tribute from Lord Hailsham, the then Lord Chancellor, at 287—-288. The
address given at the Thanksgiving Service for Lord MacDermott by Rev Young
at Belmont Presbyterian Church on 14 September 1979 is also reprinted in An
Enriching Life, at 241-244.

5 ‘Bomb in an Ulster college injures ex-judge, 9 others’ New York Times (New York
25 March 1977).

6  An Enriching Life (n 1 above) 158.
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strange that when, in 1898, England and Wales allowed defendants
in criminal cases to give evidence on their own behalf the law was not
extended to Ireland. The Parliament of Northern Ireland introduced it
in 19237 and the Irish Free State did so a year later.8 He added, more
generally, that:

It is strange how often, despite changes in social conditions and living
standards, we have been slow as a nation to alter our criminal law in a
manner which, once adopted, has proved of benefit to the administration
of justice.?

One of his suggestions was that if a prima facie case has been made
out against a suspect that person should be compelled to give evidence.
In the wake of partition there was still ongoing violence in Northern
Ireland in 1922, with some 230 people losing their lives in that
year alone. Amazingly, no doubt inspired by public-spiritedness,
MacDermott signed up to be a part-time Special Constable in East
Belfast, patrolling one or two nights a week armed with a revolver.

He earned well from his involvement in criminal injury claims
brought against local authorities for loss of life, personal injury or
damage to property. And he acted as junior counsel in appeals in such
claims to the Assize Court from county courts. In one such case, where
a man had been kidnapped and taken to the Free State, compensation
was denied: Scarlett v Fermanagh County Council.10 In 1926 he was
appointed as Junior Crown Counsel for County Armagh and thereafter
did only occasional civil business for the Assizes there. Chapter 13
of his autobiography is an interesting account of the various county
Assizes, in Armagh, Enniskillen, Omagh, Derry/Londonderry, and
so on, written a month or so before they were to be abolished by the
Judicature (NI) Act 1978.

Surprisingly, in the official law reports for the period during which
Clarke MacDermott practised at the bar, his name does not appear as
counsel, but this is more a reflection of the small number of cases that
were reported than of his personal stature as a barrister. In reality,
of course, he did so appear, but the reports did not always give his
name (or the search engine did not find it). In his own memoir he
talks about Walsh v Wightman!! and Sproule v Triumph Cycle Co
Ltd.12 The former was about whether the trustees of the Seaford
Estate in County Down were entitled to repossess the manse of the
minister of Seaford Presbyterian Church from the congregational

7 Criminal Evidence Act (NI) 1923, s 1.

8 Criminal Justice (Evidence) Act 1924, s 1.
9  An Enriching Life (n 1 above) 164.

10 [1923]21R 48.

11 [1927] NI 1.

12 [1927] NI 83.
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trustees. He was eventually on the losing side in this case, when it
reached the Court of Appeal, and he laments that the case illustrated
all too clearly how ‘feudal-bound, complicated and behind-the-times’
the land law of Northern Ireland was at that time.13 He thought it
should be modernised. The Sproule case was about a police officer
who had a bad accident when the brake of his Triumph motorbike
became disconnected. He was so badly injured that he had to give up
his job in the police. MacDermott and his legal colleagues succeeded
in winning his case against the manufacturers of the motorbike by
invoking section 14 of the Sale of Goods Act 1893. However, when the
defendants indicated that they were going to appeal to the House of
Lords the King’s Counsel in the case, Edward Murphy, persuaded the
plaintiff to settle.

The Inn of Court of Northern Ireland was established in 1926.
MacDermott recites how someone had wanted to name the institution
‘The Ulster Inn’ until it was pointed out that there was already a public
house near the new courthouse that was being built called ‘The Ulster
Tavern’.14 Prior to this time students who wanted to be called to the
Bar of Northern Ireland still had to pass exams at the King’s Inn in
Dublin, as MacDermott had done. Other functions of King’s Inns
relating to barristers in Northern Ireland were delegated to a Northern
Committee of the Inn, comprising judges and barristers who were
already Benchers of King’s Inns.

It was also in 1926 that Clarke MacDermott married Louise
Johnston, a Dubliner who had graduated in history and political
science from Trinity College in 1924. She too was a child of the manse.
Their first child, called John Clarke like his father, was born on 9 May
1927. As mentioned above, John himself became an eminent barrister
and judge, serving for 14 years as a High Court judge and a further 11
as a Lord Justice of Appeal before retiring in 1998 and passing away
in 2022 at the age of 95. Clarke and Louise went on to have three other
children, Edith in 1930,15 Robert (nicknamed Robin) in 1934 and
Elizabeth in 1939.

In 1934 Clarke made his first appearance in a case coming before
the House of Lords, McEvoy v Belfast Banking Co,16 which concerned
the law relating to bank deposit receipts issued in joint names (father
and son in this instance). Again, although his client (the bank) won

13 An Enriching Life (n 1 above) 208.

14 1Ibid 213.

15 Edith and her husband Sam Cunningham kindly encouraged and assisted us
in the writing of this text. Edith sadly passed away just before it was finalised,
though she had read an earlier draft. We are grateful for the continued support of
the wider MacDermott family.

16 [1935] AC 24, [1934] NI 94. The Court of Appeal decision is at [1934] NI 67.
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the case MacDermott admits that the judgments of the Law Lords
were none too clear, leaving banks not much wiser as to how to handle
such receipts.17 A year later, in 1935, MacDermott made his one
and only appearance as a barrister in the Judicial Committee of the
Privy Council.18 He was acting for the Belfast Corporation, which was
challenging the validity of section 3 of the Finance Act (NI) 1934 in so
far as it purported to require all county and borough councils to pay
a sum of money to the Government to help make up the deficit in the
overall budget for Northern Ireland. The rate, in the first year, was to
be sixpence in the pound of the rateable value of property in the council
areas and, in the second year, a shilling (ie double as much). The basis
for the Corporation’s claim was that it was beyond the powers of the
Parliament of Northern Ireland to set such a charge since section 21(1)
of the Government of Ireland Act 1920 prohibited it from imposing
any tax of the same character as a tax on profits or on income. The
Corporation lost the case, the only one to be taken to the Privy Council
during the history of the Northern Ireland Parliament (1921-1972),
but MacDermott said he nevertheless learned a lot from his senior
counsel in the case, Wilfrid Greene, a future Lord Justice of Appeal
and Master of the Rolls in England and Wales.

Shortly after his experience in the Lords and the Privy Council
MacDermott decided to take silk, in 1936. Clearly by that time
he had acquired a good reputation for himself and was earning a
sufficient amount of money to allow him to make that leap. That
said, MacDermott’s daughter Edith has recorded how her father was
particularly mindful of the risks associated with taking silk because by
1936 he had assumed ‘the considerable burden’ of being the only adult
male in his extended family. As Edith put it, a ‘senior barrister or silk
could charge more for his briefs, but if the briefs did not materialise, he
could not revert to being a junior, so it was a chancy business’.19

Just after becoming King’s Counsel he made a second appearance
in an appeal to the House of Lords, oddly enough in another case to
do with the powers of the Northern Ireland Parliament — Gallagher v
Lynn.20 The appellant was a Donegal farmer who had been convicted
in a petty sessions court in Derry/Londonderry for selling milk in
Northern Ireland without a licence, as required by the recently enacted
Milk and Milk Products Act (NI) 1934. He lost his appeals to both the

17 An Enriching Life (n 1 above) 226.

18 In the matter of a Reference under Section 51 of the Government of Ireland Act
1920 [1936] AC 352. Lord Thankerton delivered the opinion of the Committee.

19 Edith Cunningham, The MacDermott Sagas (2018) 33 (this is a privately
published account of Lord MacDermott’s family history). For a scholarly article
on the rank of a silk, see N M Dawson, ‘The rank of Queen’s Counsel: judicial
perspectives’ (2013) 24 King’s Law Journal 38—59.

20 [1938] NI 21.
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county court and the Court of Appeal,2! but then appealed for a third
time to the House of Lords, where he lost again. MacDermott acted
for the state in the case, though despite being a KC himself he was
actually led by the Attorney General for Northern Ireland, Anthony
Babington. This was because, as it happened, Babington had to go to
Buckingham Palace to receive a knighthood on the very day when the
state was to make its case against the appellant in the House of Lords,
so MacDermott had to rise to the challenge instead. He tells of how
he was ‘stopped’ by Lord Atkin after a while, meaning that the House
did not need to hear more from him. He knew this was a good sign:
it usually means that the judges have already heard enough to know
that the case being put to them is a winning one, and so it transpired.
The state won the case because the Act in question did not breach the
prohibition in the Government of Ireland Act 1920 on the Northern
Ireland Parliament making laws in respect of ‘trade with any place
out of the part of Ireland within [its] jurisdiction’: rather, the ‘pith
and substance’ of the Act was that it was to protect the health of the
inhabitants of Northern Ireland.22

Election to the Parliament of Northern Ireland

Lord MacDermott’s memoir, unfortunately, does not explain his
reasons for the next turn in his career — standing for election as an
MP for Queen’s University in the Parliament of Northern Ireland. It is
clear that from a young age he was a supporter of the Union but there
does not seem to have been earlier intimations that he was particularly
interested in becoming a politician. But Northern Ireland had already
adopted the practice prevalent at that time in other parts of Britain and
Ireland whereby prominent lawyers would stand for political office.
Examples include Edward Carson, Douglas Hogg (the future Lord
Hailsham), Conor Maguire and, in Northern Ireland itself, Richard Best,
Anthony Babington and Arthur Black. Like Carson, Best, Babington
and Black, MacDermott stood for the Ulster Unionist Party, which in
1938 won 39 of the 52 seats in the Parliament’s House of Commons,
gaining nearly 57% of all first-preference votes cast. MacDermott took
the last of the four seats allocated to Queen’s University, depriving an
independent unionist of his former seat. The election took place on
a proportional representation basis and although MacDermott won
fewer first preference votes than his independent rival, Mr Sims, he got

21 [1936] NI 131.

22  For critiques of the House’s decision in Gallagher v Lynn, see Harry Calvert,
‘Gallagher v Lynn re-examined: a legislative fraud’ [1972] Public Law 11 and
Brigid Hadfield, The Constitution of Northern Ireland (Belfast, SLS Legal
Publications 1989) 67—-68 and 84-87.
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over the line with the help of the transfer of second preference votes.23
MacDermott’s daughter points out that her father was an ‘unusual’
unionist in that he was not a landowner or a businessman and he was
not a member of the Orange Order. She claims that her father admitted
he would never have entered politics if he had not been able to stand
for the ‘pocket borough’ of Queen’s University. He would not have had
the time for electioneering.24

Notwithstanding his political and legal responsibilities, MacDermott
wasted no time in signing up for army service as a major with the Royal
Artillery after war was declared in September 1939, but after the Battle
of Dunkirk in 1940 he was released from the army in order to take
up the role of Minister of Public Security in Northern Ireland as from
25 June. That was also the day on which a prominent Northern Ireland
Labour Party MP, Jack (properly John) Beattie, representing the
working-class constituency of Pottinger in East Belfast, unsuccessfully
proposed a motion calling for an ‘All-Party Government’ in Northern
Ireland for the duration of the War.

MacDermott’s post meant that he was in charge of civil defence.
He tried to persuade his cabinet colleagues that more money should
be spent on air-raid shelters in Belfast but this did not happen and
as a result more people died in the ensuing ‘blitz’ bombing in April
and May 1941 than might otherwise have been the case. It was he who
asked the Government of Ireland to provide additional fire engines to
help douse the fires resulting from the blitz: they sent 13 engines and
70 firefighters. He himself was involved in an air-crash when a plane
taking off from Sydenham (now Belfast City) Airport for London came
down almost immediately in the Connswater River. Apparently he got
back home under his own steam, spent a day in bed and was back at
work the next morning.25

His time as a minister would have brought home to him how
difficult the life of a politician can be, especially in a society which is
highly conflicted along sectarian lines. In 1940, during a debate on
the administration of the Royal Ulster Constabulary (RUC), he stood
up for the ‘efficiency’ of the force, referring to its work on combating
Irish Republican Army raids on banks and post offices. A motion by
Mr Beattie calling for the establishment of a Select Committee to
investigate the police’s performance was rejected by the House of
Commons by 20 votes to one.26 In 1941 he clashed with both Thomas
Henderson (MP for Shankill) and John Nixon (MP for Woodvale) over

23 The overall number of votes cast for the constituency was just 2,448, of which
MacDermott received 253.

24 Cunningham (n 19 above) 35.

25 1bid 40.

26 HC Deb (NI) 8 October 1940, vol 23, cols 2288-2339.
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civil defence measures, in particular the ‘stinking’ shelters that were
being provided in parts of Belfast,27 and a few months later, in a debate
on the Appropriation Bill, he had to listen to this jibe from Mr Beattie:

I know how you got your job. If it had not been for your father’s position
in the Orange Order you would not be where you are now.

MacDermott’s reaction to this was ‘Say that outside’ — the implication
being that if Beattie repeated his words outside of privileged legislative
proceedings MacDermott would sue him for defamation — to which
Beattie replied ‘I say it now’.28 During that same debate MacDermott
justified the use of internment during the Second World War, a practice
also used in Great Britain.29

Years later, MacDermott was sent draft chapters of an official history
of the Northern Ireland war effort that had been written by Professor
John W Blake.30 Extensive correspondence then ensued between
MacDermott and Blake, driven by MacDermott’s disapproving view
of Blake’s initial texts. In a letter dated 15 July 1955, and following
a page-by-page analysis of the draft chapters which had been sent to
him, MacDermott wrote:

I do not dispute your right as an historian to criticise and no doubt
there is plenty to be critical about, for we made mistakes which time
and greater experience might have avoided. But I think you do less
than justice to the Ministry of Public Security and in fairness to those
who so devotedly and ably helped me to discharge the duties of that
Ministry under most difficult circumstances, I feel I must let you know
my views and reserve full liberty to challenge hereafter the suggestions
and imputations to which I have taken exception.31

In general terms MacDermott was discontent with the initial drafts
because they created an impression that the Ministry of Public Security
rather than the Ministry of Home Affairs was to blame for various
deficiencies during the war effort. Blake duly redrafted the text several
times and MacDermott eventually conceded that his points had been
‘very fairly’ taken into account.32

Appointment as Attorney General

Just a year or so after his appointment as Minister of Public Security,
MacDermott switched to the role of Attorney General for Northern

27 HC Deb (NI) 26 February 1941, vol 24, cols 76—83.

28 HC Deb (NI) 22 July 1941, vol 24, col 1308.

29 1Ibid, col 1302.

30 These would eventually be published as Northern Ireland in the Second World
War (Belfast, Blackstaff Press 1956).

31 Public Record Office of Northern Ireland, CAB/9/CD/177/10.

32 Ibid. The quotation is taken from a letter dated 26 October 1955.
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Ireland (on 10 November 1941, to be exact),33 a post previously held by
Richard Best (1921-1925), Anthony Babington (1925-1937), Edward
Murphy (1937-1939)34 and Arthur Black (1939-1941).35 The first
three of those Attorneys resigned when they were offered a position as
Lord Justice of Appeal, and Black, a much more modest man, resigned
in order to take up the role of Recorder of Belfast (effectively the senior
county court judge in Northern Ireland), later becoming a High Court
judge (1943-1949) and then a Lord Justice of Appeal (1949-1964). It
is conceivable that MacDermott went down the political route because
he saw it as enhancing his chances of eventually gaining judicial
preferment, a common phenomenon in both the UK and Ireland at
the time. No doubt he was relieved to have been moved from the very
difficult portfolio of public security to one which was more in tune with
his personal legal skills.

One of the functions of the Attorney General is to give advice on the
current state of the law when asked to do so by a court: he or she is then
acting as an amicus curiae, a friend of the court. MacDermott fulfilled
that role in a case heard by the House of Lords in 1942, Benson v
Northern Ireland Transport Board.36 Mr Benson had been prosecuted
under the Road and Railway Transport Act (NI) 1935 for using a motor
vehicle to carry merchandise for payment without first having obtained
the consent of the Transport Board. In his defence he argued that the
relevant provision in the Act was ultra vires the Parliament of Northern
Ireland because it took away his property (ie the goodwill established
by his business) without granting him any compensation, in breach of
section 5(1) of the Government of Ireland Act 1920. The magistrate
who heard the case held for Mr Benson, as did the Deputy Recorder
of Belfast on appeal, but the latter then referred the case to the Court
of Appeal asking for its opinion on issues of law. MacDermott KC was
one of the barristers lined up to represent the Transport Board at the
Court of Appeal hearing but the law report indicates that this role was
actually played by William Lowry KC.37 When the Court of Appeal
proposed to invite the then Attorney General (Arthur Black) to address
the court as amicus curiae, Mr Benson’s barrister objected, arguing
that there were no rules allowing such an intervention. But the Court of
Appeal was satisfied that under the common law the Attorney General

33 Public Record Office of Northern Ireland, CAB/9/1/15/7.

34 Murphy’s wife’s sister was married to Sir Denis Henry, the first Lord Chief Justice
of Northern Ireland (1921-1925).

35 Ma